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Materials: Prepared by Attorneys Carol Avard" 

Avard law Offlces1 P.A.1 Cape Coral, Florida 

Bypassing The Administrative Agency-Exhaustion Issues 

Introduction 

"It is a settled and invariable principle, that every rig hi; when withheld, must have a r?medy, and every injury its proper 

redress." Marbury v. Madison, 5 U.S. (1 Cranch) 137, 147 (1803). 

Professor Kenneth C. Davis concluded: " ... The law embodied in the holdings clearly is that sometimes exhaustion is 

required and sometimes not. No court requires exhaustion when exhaustion will involve irreparable injury and when the 

agency is palpably without jurisdiction; probably every court requires exhaustion when the question presented is one 

within the agency's specialiwtion and when the administrative remedy is as likely as the judicial remedy to provide the 

wanted relief. In between these extremes is a vast· array of problems on which judicial action is variable and difficult or 

impossible to predict." (See 3 Davis, Administrative Law Treatise §20.01 (1958)). 

Exhaustion Purposes 

Exhaustion protects agency authority and autonomy. Authority is based on judic;ial deference to the 

t;ongressional delegation that agencies, not courts, should have primary responsibility over the programs they 

administer. McCarthy v. Madigan, 503 U.S. 140, 145 (1992). The doctrine helps give agencies a chance to correct 

their mistakes. McKart v. U.S., 395 U.S. 185, 195 (1969). It also promotes judicial efficiency. McKart at 195. 

Exception§. 

In McCarthy v. Madigan, 503 U.S.140, 145 (1992), the court identified balancing the interests of the individual 

"in retaining prompt access to a federal judicial forum against countervailing institutional interests favoring 

exhaustion". (See also Jurisdiction, Exhaustion of Administrative Remedies, and Constitutional Claims, 93 

N.Y.U.L.Rev.1235.). McCarthy listed individual interests that would outweigh institutional interests, creating 

equitable exceptions to the exhaustion rule: (1) exhaustion would "occasion undue prejudice to subsequent 

;:issertion of a court action"; {2) the agency's power to provide effective relief is questionable, either because "it 

lacks institutional competence to resolve particular type of issues", e.g., constitutionality of a statute, or "the 

challenge is to the adequacy of the agency procedure itself", or the agency "lacks authority to grant the type of 

relief requested"; or {3) the agency is biased or has predetermined the issue such that exhaustion would be futile. 

When the Rule MaJl Not Applv. 
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The dominant view is that exhaustion of administrative remedies is the "rule", with "exceptions". 

The rule may be exct.Jsed and/or waived in certain circumstances. (See Robert C. Power, Help is 

Sometimes Close at Hand: the Exhaustion Problem and the Ripeness Solution, 1987 U.lll.L.Rev.547,551) 

We start with 42 U.S.C. § 405(g) of the Social Security Act and 28 U.S.C. § 1331, the federal question 

statute, to begin the journey into addressing when social security disability claimants may bypass the 

administrative agency. 

The Statute is in,tiallY. considered when bypassing the 

agenc)l 

42 U.S.C.§ 405(g) - Judicial Review 

Any individual, after any final decision of the Commissioner of Social Security made after a hearing 

to which he was a party, ... may obtain a review of such decision by a civil action commenced within 60 

days. 

42 U.S.C. § 405(h) - Finality of Decision 

The findings and decision ... after a hearing shall be binding upon all individuals who were parties 

to such hearing. No findings of fact or decision of the Commissioner ... shall be reviewed by 

any ... tribunal, or governmental agency except as herein provided. No action against the United States, 

the Commissioner of Social Security, or any officer or employee thereof shall be brought under§ 1331 ... 

to recover on any claim arising under this subchapter. 

28 U.S.C. § 1331- Federal Question 

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, 

laws ... of the United States. 

42 U.S.C. § 405(b}(1)- Notice and Opportunity for a Hearing. 

All eligible claimants seeking benefits shall be given notice and opportunity for a hearing with 

respect to such decision. 

What is~a "final" decision? What is a "claim"? What is 

an "opportunity for JJ hearing"? When can exhaustion 

be excused an or waived? 
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Final Decision. Although §405(g) requires that court review be obtained after a final decision of the 

Secretary made after a hearing, the word "final" is not defined in the Act. Therefore, its meaning can 

be flushed out by the Commissioner. Either the Commissioner or the Courts can waive exhaustion 

requirements provided a claim exists (see Weinberger v. Salfi, 422 U.S. 749 (1975} and Mathews v. 

Eldridge, 424 U.S. 319 {1976)). A Court will waive exhaustion where there is a need to promptly resolve 

the claim. The Commissioner will waive exhaustion by not asserting it as an affirmative defense (see 

Weinberger v. Salfi, 422 U.S. 749 (1975)), and by stipulation, or acknowledging the only issue is one he 

lacks the power to decide (see Mathews v. Diaz, 426 U.S. 67 (1976) e.g., a constitutional one or 

determining the legality of the statute; or, by system·wide decision making which is contrary to law 

(see Jones v. Califano, 576 F.2d 12 (2nd Cir. 1978) and Johnson v. Shala/a, 2 F.3d 918 (8th Cir. 1993)). To 

obtain waiver, the claim should be collateral to the claim for benefits and there should be a showing of 

futility as well as non~recompensable: injury (See Eldridge at 330). 

Claim. The nonexistence of a claim can never be waived as it is a jurisdictional requirement that a 

claim be presented to the agency before judicial review can be sought (see Shala/av. Illinois Long Term 

Care, Inc., 529 U.S. 1 (2000)). While the lack of a claim cannot be waived, the word "claim" has been 

interpreted to mean differE)nt things. In Eldridge, the Court held a claim could be a claimant's answers 

to a medical cessation questionnaire or a letter to the State Agency stating benefits should not be 

terminated. In Mathews v. Diaz, 426 U.S. 67, 75 (1976), the Court was satisfied a claim had been filed 

even though it was not filed until after the Complaint was filed in Court. In Diaz, the Secretary 

stipulated that the post-complaint <;lairn would be denied. The Court also impliecJ that a supplemental 

amended complaint containing allegations a complaint had been filed would have satisfied the 

jurisdictional issues, even if the Secretary had not stipulated that the claim had been filed. Finally, in 

Ellison v. Califano, 546 F.2d 1162 (11th Cir. 1977), the court found that reporting that a spouse had left 

the home constituted a claim for SSI purposes since it should be treated as a request for higher benefits. 

Futility, as defined by the courts has a variety of meanings. Futility has excused exhaustion where 

administrative redress was "highly unlikely" that the Commission would change its position, Athlone 

Indus. v. Consumer Prod. Safety Comm'n, 707 F.2d 1485, 1,489 (D.C. Cir. 1982); "practically unlikely": 

Dow Chem., USA v. Consumer Prod. Safety Comm'n., 459 F.Supp. 378, 388 (W.D. La. 1978) where agency 

correction of action is "practically unlikely"; and futile because success within agency is "improbable'', , 

Diapulse Corp. of Am. v. FDA, 500 F.2d 75, 78 n.1 (2d Cir. 1974). Futility has also been found where an 

agency has taken the same position in numerous prior cases, Frontier Airlines, Inc. v. Civil Aeronautics 

Bd., 621 F.2d 369, 370-71 (10th Cir. 1990). And, futility has been found because precedent in state court 

deprived agency of authority to grant relief, Montana Nat'/ Bank v. Yellowstone County, 276 U.5. 499, 

505 (1928). Contrariwise, exhaustion was '1ln no sense futile" because the challenged ruling was not 

binding on Administrative Law Judges (see Heckler v. Ringer, 466 U.S. 602, 618 (1984). And, when 

futility is tied to bias or some other agency malfeasance, exhaustion may be excused (see U.S. v. Litton 

Indus., 462 F.2d 14, 17 (9th Cir. l971)(exception applicable "[o]nly in the 'exceptional' case where the 

court is presented with undisputed allegations of fundamental administrative prejudice")). 

Additionally, courts h;;ive excused exhaustion because agencies are neither authorized nor competent to 

3 



resolve constitutional questions. Califano v. Sanders, 430 U.S. 99 (1977)"constitutional questions 

obviously are unsuited to resolution in administrative hearing procedures and, therefore, access to the 

courts is essential to the decision of such questions." Exhaustion is also futile on issues involving 

constitutionality of statutes administered by the agency. 

Constitutional issues. An administrative agency that lacks authority to make a decision, for 

example on a constitutional issue, can develop a factual record without deciding the case. (See Elgin v. 

Dep't of the Treasury, 567 U.S. 1 (2012).) Exhaustion may be desirable when it serves exhaustion 

purposes, so that adversely resolving one issue, even a constitutional one, does not necessarily justify 

immediate judicial review. For example, resolution of other issues might moot the constitutional issue if 

the plaintiff prevails within the agency on other grounds, and success serves agency autonomy and 

judicial economy when it disposes of the controversy (see Aircraft & Diesel Equip. Corp. v. Hirsch, 331 

U.S. 752, 772 (1947)(resolution of non-constitutional issues may dispose of controversy)). Also, if a 

constitutional issue is dependent on development of facts, exhaustion should not be excused (see 

Grutka v. Barbour, 549 F.2d 5 (ih Cir.), cert. denied, 431 U.S. 908 (1977)) where the issue was 

government entanglement in religious affairs, and it could "only be measured against a factual record'1 

best determined through " ... operation of the exhaustion doctrine." Id. at 8. But if the legal issues are 

central to judicial functions and not within agency expertise or discretion, exhaustion may be excused. 

Andrade v. Lauer, 729 F.2d 1475 (D.C.Cir. 1984): resolution of constitutional questions is ... one of the 

traditional, core functions of the judicial system" Id. at 1491-92, and administrative decision-makers 

have neither the qualifications nor the expertise to articulate and develop [separation of powers] 

principles. Andrade, 729 F.2d at 1491. If the sole issue is constitutionality of a statute, judicial review is 

inevitable, and no factual development would aid the court. A weighing of the policies supporting 

exhaustion {'3gency autonomy, agency expertise, judicial economy) against the hardship of denying 

review may resolve exhaustion in constitutional issues. McGrath v. Weinberger, 541 F.2d 249, 252-53 

(10th Cir. 1976)(weighing of exhaustion interest against loss of due process challenge resulting from 

requiring exhaustion). 

Notice and Opportunity for a Hearing. Some kind of hearing is required at some time before a 

person is finally deprived of his property interests. Wolff v. McDonnell, 418 U.S. 539, 557-58 (1974). In 

Joint Anti Fascist Refugee Committee v. McGrath, 341 U.S. 123 (1950), Justice Fnmkfurter said: 11 No 

better instrument has been devised for arriving at truth than to give a person in jeopardy of 

serious loss notice of the case against him and opportunity to meet it. Nor has a better way 
been found for generating the feeling, so important to a popular government, that justice has 
been done," Id. at 172. In Goldberg v. Kelly, 397 U.S. 254 (1970), the court held prior to termination 

of welfare benefits, only a fair prior evidentiary hearing satisfied due process requirements, although it 

must be tailored to the capacities and circumstances of those who are to be heard. Terminating welfare 

benefits must permit the recipient to appeal personally with or without counsel. It would not be enough 

to present the case in writing or through a caseworker. And, in this setting due process requires an 

opportunity to confront and cross examine adverse witnesses. Thus, where the government action 

seriously injures an individual, and reasonableness of the action depends on fact findings, testimony 

must be disclosed in order to show it untrue. (See Henry J. Friendly, who argues in "Some Kind of 
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Hearing", Univ. of PA Law Rev., Vol. 123:1267 (197, see footnote 14, quoting Professor Davis, that some 

circumstances do not require oral hearings but rather hearings on written materials only, §7(d) of the 

Administrative Procedure Act, 5 U.S.C. §556(d)(1970), e.g., applications for initial licenses, determining 

claims for money or benefits. Hearings have to be "meaningful". If the result affects the person, a full 

hearing with oral testimony may be required. But, if the person is not affected, see Interstate 

Commerce Commission v. Louisville & Nashville RR Co. 227 U.S. 88 (1913), the court can decide a case 

without considering any evidence presented by parties at a hearing, e.g., it was decided RR's rates were 

unreasonable. Id at 90; and, see Greene v. McElroy, 360 U.S. 474 (1959) where Defense Dept. fired 

Greene based on confidential reports and Greene did not see the evidence saying he was a communist 

agent. Id. at 478. Because the action seriously injured Greene and the action depended on "fact 

findings", Greene must have "an opportunity to show that the findings were untrue". Id at 496. 

In Mathews v. Eldridge, 424 U.S. at 326, the court stated there is a difference between welfare which 

depends on financial need and disability. Id at 343--44 (quoting Goldberg, 397 U.S. at 269) since disability 

depends on a medical fact which an agency can reliably determine without the benefit of a hearing. 

Therefore, in Mathews the plaintiffs received a meaningful opportunity to present their case after 

termination . In Califano v. Yamasaki, 442 U.S. 682 {1979), the Court held when SSA seeks to recover 

overpayments, recipients are entitled to challenge whether they were at "fault" . In Cleveland Board of 

Education v. Loudermill, 470 U.S. 532, the court held when a school district believes its employees had 

lied on their employment forms, it s;till must give them a hearing before firing them. In Panthers v. 

Harris, 1980 U.S. App. LEXIS 12882, DC Circuit Court of Appeals, Oct 24, 1980, the court held while the 

statute was not unconstitutional, nothing in it restricted the Secretary's power to require procedures, 

less formal and less expensive, that would accommodate both due process and concerns for economy, 

where an oral hearing was not provided in disputes of the Medicare Act of sums under $100. In Mitchell 

v. W. T.Grant Co., 416 U.S. 600 (1974), the Supreme Court held where property rights are concerned, 

i.e., an ex-pa rte sequestration of personal property without prior notice involving an installment saie of 

goods to the buyer, it is sufficient that at some stage an opportunity for a hearing take place although 

not necessarily prior to the sequestration. 

Friendly argues in "Some Kind of Hearing", Id at 1281, that hearings should not universally call for 

"oral" hearings. "It should depend on the susceptibility of the particular subject matter to written 

presentation, on the ability of the complainant to understand the case against him and to present his 

arguments effectively in written form, and on the administrative costs." For example, where the value 

of observing demeanor is not important, a full hearing may not be necessary. 

Counsel. The Goldberg opinion quotes the statement in Powell v. Alabama, 287 U.S. 45 (1932) 

that "[t]he right to be heard would be, in many cases, of little avail if it did not comprehend the right to 

be heard by counsel". Id at 68-69. 

Federal Question. While 28 U.S.C. §1331 gives District Courts original jurisdiction of civil actions 

arising under the Constitution, and laws of the United States, the third sentence of §405(h) of the Social 

Security Act bars such jurisdiction by providing that no action against the United States, the 

Commissioner, or any officer or employee shall be brought under §1331 to recover on any claim arising 
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under Title II of the Social Security Act. Therefore, if the question presented to the court does not arise 

under the Act, there can be federal question jurisdiction. However, if a claim arises under both the 

Constitution and the Act and the claimant has bypassed the agency, Courts have found there is no 

federal question jurisdiction (see Weinberger v. Sa/fi, 422 U.S. 749 (1975). §405(h) would not apply to 

preclude judicial review if the issue could not be channeled through the agency for resolution (see 

Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667 (1986)). Therefore, §405(h) does not 

foreclose federal question review of constitutional or substantial statutory challenges. A challenge to 

the method used to determine benefit amounts would not be precluded from review. Anticipatory 

challenges to a policy, regulation, or statute that might in the future bar recovery or in the future 

impose a penalty, are actions to recover on a claim arising under the Act, and therefore no advisory-type 

decisions will be made by the Courts (see Sha/ala v. fllinois Council on Long Term Care, Inc., 529 U.S. 1 

(2000), holding federal question jurisdiction is precluded where an anticipatory challenge is made and 

no claim was brought). In Illinois Council, the court did not decide whether federal question jurisdiction 

would exist if a claim could not be effectively channeled through the agency. 

Irreparable Injury. Courts look at the hardship of denying judicial review when deciding to excuse 

exhaustion. If irreparable injury will be suffered, regardless of extent to which further administrative 

proceedings would serve the exhaustion policies, exhaustion may be excused. There is a balancing test. 

See McKart v. United States, 395 U.S. 185 (1969) and Mathews v. Eldridge, 424 U.S. 319, 331 (1976) 

(irreparable injury from denial of pre-deprivation hearing), Heckler v. Ringer, 466 U.S. 602, 618 

(1984)(noting absence of showing of colorable irremediable injury) and Bowen v. City of NY, 106 S.Ct. 

2022, 2032 (1986) (burden5 and medical hazards would result from reentering the administrative 

process is an irreparable injury}. The traditional notion that plaintiffs must establish irreparable injury 

before a court of equity will grant an injunction doesn't necessarily mean it is an element to be 

considered in excusing exhaustion. Irreparable injury can be a narrow exception to the exhaustion 

requirement .. They are likely injuries that are unique and incapable of later redress. The key word is 

"irreparable", e.g., environmental harms, i.e., Amoco Prod. Co. v. Village of Gambell, 107 S.Ct. 1396, 

1404 (1987)(effect of Alaskan oil and gas production); Greene v. Bowen, 639 F. Supp. 554, 563-64 

(E.D.Cal.1986){physician's suspension from Medicare practice will irreparably harm his professional 

reputation); or United Church of the Medical Center v. Medical Center Comm'n, 689 F.2d 693, 701 (7th Cir. 

1982)("a given piece of property is considered to be unique, and its loss is always an irreparable injury"). 

Permanence of the harm is important. 

In the Social Security context, the individual hardship is more sympathetic. Most cases discuss 

individual economic harm. Harm of losing benefits. Cases characterize the temporary loss of funds as a 

sufficiently serious hardship to justify excusing exhaustion (see Mathews v. Eldridge, 424 U.S. 319, 331 

(1976) where exhaustion was excused because of claimant's physical condition and dependency on 

disability benefits). Other types of personal harm include irreparable injury to medical conditions 

caused by loss of benefits, Bowen v. City of NY, 106 S.Ct. 2022, 2032 (1986). Mental Health Ass'n v. 

Heckler, 720 F.2d 965 (8th Cir.1983), denying or terminating benefits caused irreparable harms such as 

deterioration of medical conditions, disruption of physician-patient relationships, inability to pay for 

medications, agitation, extreme anxiety, noting the injuries could not be redressed through a retroactive 
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award of benefits, 720 F.2d at 970, quoting from Mental Health Ass'n v. Schweiker, 554 F.Supp. 157, 166 

(D.Minn.1982). And, see Polaski v. Heckler, 585 F.Supp. 1004, 1013 (D. Minn. 1984) where claimants 

who lose or are denied benefits face foreclosure proceedings on their homes, suffer utility cutoff and 

find it difficult to purchase food. And, they go without medication and doctor's care; they lose their 

medical insurance; they become increasingly anxious, depressed, despairing - all aggravating their 

medical conditions. 

Successful claims of irreparable injL1ry usually relate to hardships that are unusual, severe, and 

sufficiently collateral to the administrative litigation to avoid creating an unduly broad exception. 

Collateral issues. Weinberger v. Sa/fi, 422 U.S. 749(1975) and Mathews v. Eldridge, 424 U.S. 319 

(1976). Sa/fi involved a constitutional challenge to the Sod;al Security Act that denied benefits to 

survivors of wage earners. There was no final decision of the Secretary made after a hearing, as 

required by section §405{g), although the court concluded exhaustion was not required where the only 

disputed issue was the constitutionality of a statute. However, the case was decided based on the 

agency's failure to challenge Salfi's complaint on exhaustion grounds as it represented either a 

determination by the Secretary that the denial was "final" or a waiver of the exhaustion required. 

Eldridge involved terminating social security disability benefits, after receiving notice of termination, 

instead of following administrative procedures for reconsideration. Eldridge challenged the 

constitutionality of the agency's termination procedures. Government declined to waive the final 

decision requirement, and filed a motion to dismiss Eldridge's complaint. The Court refused, concluding 

the courts may waive the exhaustion requirement "where a claimant's interest in having a particular 

issue resolved promptly is so great that deference to the agency's judgment is inappropriate". The court 

used the collateral order doctrine, permitting appeals of certain interlocutory trial court rulings, the 

court permitted judicial review because the "constitutional challenge [was] entirely collateral" to the 

disability claim and he made a "colorable" claim of irreparable injury. 

Types of Actions involving Bypassing Administrative Agencies 

• Restraining Orders, Injunctions, Declaratory Orders- see the pleadings in 

Christensen vs. Apfel, attached as Ex. A 

.. Mandamus w see the pleadings in the Dunnells v. Comm. of Social Security, 

attached as Ex B, and see pleadings in the McDevitt vs. Comm. of Social 

Security, attached as Ex. C 

e Motion for Temporary Restraining Order & Mandamus. See pleadings in Craig 

v. Colvin, attached as Ex. D 

Temporary Restraining Orders (TROs), lniunctions, Declaratory Orders. local Rules dealing with 

Temporary Restraining Orders (TROs) stem from Fed.R.Civ.P. Rule 65(b). TROs can be issued without 

notice for 14 days in emergency cases to maintain the status quo until requisite notice may be given and 
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opportunity afforded to opposing parties to respond to application for Preliminary Injunction . (See 

Brown v. Callahan, 979 F.Supp. 1357 (D. Kan. 1997)("The issuance of a temporary restraining order or 

other preliminary injunctive relief is within the sound discretion of the district court")( citing Kansas 

Hospital Association v. Whiteman, 835 F.Supp.1548, 1551 (D.Kan. 1993)). In order to obtain a 

Preliminary Injunction, Brown must show: "(1) a substantial likelihood of prevailing on the merits; (2) 

irreparable harm in the absence of the injunction; (3) proof that the threatened harm outweighs any 

damage the injunction may cause to the party opposing it; and (4) that the injunction, if issued, will not 

be adverse to the public interest." Id. Other facts courts consider on a Preliminary Injunction are: (1) 

whether the plaintiff has an adequate remedy at law or will be irreparably harmed if the injunction is 

not granted; and (2) whether plaintiff has a reasonable likelihood of success on the merits. (See Wong 

v. Astrue, 2008 U.S. Dist.LEXIS 118698 (N.D.Cal., May 13, 2008)). Under the sliding scale theory, a party 

seeking an injunction "need not demonstrate that he will succeed on the merits, but must at least show 

that his cause presents serious questions of law worthy of litigation." Topanga Press, Inc. v. City of Los 

Angeles, 989 F.2d 1524, 1528 {9th Cir. 1993), cert. denied, 511U.S.1030, 190 (1994). While a preliminary 

injunction will not be issued without security by the applicant under Fed.R.Civ.Proc. 65(c), a district 

court has wide discretion in setting the amount of a bond, and the bond amount may be zero if there is 

no evidence the party will suffer damages from the injunction. See Connecticut Gen.Life Ins. Co. v. New 

Images of Beverly Hills, 321 F.3d 878, 882 (9th Cir. 2003). See also Brown v. Callahan, 979 F,Supp. 1357 

(D.Kan. 1997) for waiver of security where there is no likelihood of harm to SSA. 

Generally, the procedures involve filing a Motion for the TRO, supported by allegations of specific facts 

shown in verified complaint or affidavits, that the party ls threatened with irreparable injury, so 

imminent that notice and a hearing is impractical if not impossible. Fed. R. Civ.P.65(b). Accompany this 

with a proposed Order and supporting legal memorandum. When the Order issues, movant must serve 

the Order, and all papers filed, on the defendant. Hearings are scheduled within 14 days. If denied, it 

may transform into a Motion for Preliminary injunction with the 14 day notice prior to the hearing. A 

TRO or Preliminary Injunction may be very cautiously used in cases where you have asked for 

disqualification and/or recusal of an AU who refused to recuse; or where benefits have been improperly 

terminated, or an inadvertent overpayment was made. (See Beattie v. Barnhart, 663 F.Supp. 2d 5 

(D.D.C. 2009)). 

Mandamus. Authority: 28 U.S.C. §1361, District Courts. The District Courts shall have original 

jurisdiction of any action in the nature of mandamus. Mandamus is an action to compel an officer (or an 

agency or an employee) of the U.S. to perform his duty. (See also Federal Rules of Appellate 

Procedures, Rule 21, Writs of Mandamus & Prohibition & Other Extraordinary Writs; authority of courts 

of appeals to issue extraordinary writs is derived from 28 U.S.C. §1651). Requirements for Writ: (1) 

exhaust all other avenues of relief, all administrative remedies, except where excused; (2)defendant 

must owe plaintiff a clear nondiscretionary duty. Plaintiff should have a clear right to requested relief 

and there should be no other adequate remedy. See Califano v. Sanders, 430 U.S. 99 (1977) (no 

jurisdiction to review refusal to reopen; Hinton v. Astrue, 919 F.Supp. 2d 999 (S.D. Iowa, 2013): 

mandamus not barred by 42 U.S.C, §405(h); jurisdiction challenging procedures unrel<:1ted to merits of 

benefits claim; not barred by sovereign immunity; appropriate to have Commissioner conduct a hearing 
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under 20 C.F.R. §404.929, where claimant had a clear right to relief sought, and Commissioner had a 

nondiscretionary duty under the statute to honor that right. {See also, Buchanan v. Apfel, 249 F.3d 485 

{6th Cir. 2001) ("we do have [mandamus] jurisdiction to consider whether the Commissioner has failed to 

comply with his own regulations); and see Befles v. Schweiker, the gth Cir. found that the exclusivity 

provision in §405{h) does not present an obstacle to mandamus jurisdiction where the claims at issue 

are procedural in nature), In Belles v. Schweiker, 720 F.2d 509, 512 (8th Cir. 1,983)(citing Weinberger v. 

Sa/fi, 422 U.S. 749, 756-57 (1975), the court held that §405(h) requires claims for benefits to be asserted 

only through §40S(g) but noting that §405(h) is "not controlling" where a decision favorable to the 

plaintiff would entitle her only to certain procedural considerations and not to benefits). In Wolcott v. 

Sebelius, 635 F.3d 757, 766 (5111 Cir. 2011), the court held that "mandamus jurisdiction exists if the action 

is an attempt to compel an officer or employee of the U.S. or its agencies to perform an allegedly 

nondiscretionary duty owed to plaintiff. In Ganem v. Heckler, 746 F.2d 844, 850, 241 U.S. App.D.C. 111 

(D.C. Cir. 1984), the court stated "[W]e ... join the consensus of the Courts of Appeals by holding that 

mandamus jurisdiction is not precluded by the [Social Security]Act. 11
• (See also Ellis v. Blum, 643 F.2d 

68,78 (2nd Cir. 1981)(collecting cases and finding that "[a]n impressive array of cases in this and other 

circuits has established that §1361 jurisdiction will lie to review procedures employed in administering 

social security benefits").) In Hennings v. Heckler, 601 F.Supp.919, 923 - 24 {N.D. lll.1985)("as Judge 

Posner has noted, 1 
... there is a powerful argument that the mandamus statute remains available to 

social security claimants notwithstanding [§405(h)].' Indeed, every court of which we are aware which 

has explicitly decided the issue has found that, 'under circumstances where the writ [of mandamus] 

properly would issue,' ... 1361 'provides jurisdiction to review otherwise unreviewable procedural 

issues not related to the merits of a claim for benefits' 11
1 and see Burnett v. Bowen, 830 F.2d 731 (ih Cir. 

1987)(mandamus available to require the Agency to rule on request to reopen); Cf, Cash v. Barnhart, 

327 F.3d 1262 (lfh Cir. 2003) (no mandamus to adjudicate an application that was not reopened); 

Dietsch v. Schweiker, 700 F.2d 865 (2d Cir. 1983)("plaintiff ... seeks to compel the Appeals Council to 

perform its duty with respect to a timely request for review, and either deny the request or review his 

case. He has no other avenue for relief. His procedural dispute is unrelated to the merits of his claim for 

benefits ... [T]he district court had mandamus jurisdiction"). 

Methpd: It is permissible to file a petition for mandamus as one count of the complaint or as a 

separate civil action. Commissioner's answer typically will include a motion to dismiss under Rule 12(b) 

and plaintiff will need to respond to the motion to dismiss. 

Types of cases where mandamus was available include: (1) challenging failure to rule on a claim. 

Dietsch v. Schweiker, 700 F.2d 865 (3rd Cir. 1983); (2) challenging a determination that a hearing request 

was untimely, Burns v. Heckler, 619 F.Supp. 355 (N.D. Ill. 1985); (3) challenging untimely appeals as in 

Greene v. Bowen, 877 F.2d 204 (2d Cir. 1989); (4) compelling agency to issue a decision after a three­

year wait, as in Grisso v. Apfel, 219 F.3d 791, 793 (8th Cir. 2000), cert. denied, 121 S.Ct. 1497, 149 L.Ed. 

2d 382 (U.S. 2001); (5) challenging arbitrary fee cap imposed by Commissioner, in Buchanan v. Apfel, 

249 F.3d 485 (6thCir. 2001); and (6} compelling agency to comply with a remand order, in Smith v. 

Halter, 246 F.3d 1120, 1122 (8th Cir. 2001). 
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Conclusion: mandamus is known as "the rare writ", but if your grievance is strong enough, it ought 

to be strong enough to persuade the U.S. Attorney to force the issue. 

Summary of the Pleadings Contained in the Attachments A~F. 

In Christensen v. Apfel, 1999 U.S. Dist. LEXIS 23268 (M.D. Fla., Ft Myers Div. Oct.14, 1999), (See Ex. A, 

attached), Christensen filed a Motion to Res.train defendant from terminating benefits and requested 

an Order that the AU provide proper Notice of Hearing, and waiver of injunction bond. Issues were: 

due process and lack of notice. There were concurrent applications, with an onset of May 16, 1994. 

Plaintiff was awarded benefits at Reconsideration. Onset awarded was April 22, 1996, not the 

requested May 16, 1994. Plaintiff began receiving benefits. Plaintiff appealed the onset date. The 

Notice of Hearing did not state the AU could overturn the award of benefits. The AU however 

proceeded to overturn the award. Plaintiff did not appeal to the Appeals Council and went directly to 

federal court on the constitutional due process issue of lack of notice. The court concluded plaintiff's 

constitutional challenge was entirely collateral to the substantive claim and that irreparable injury not 

recompensable through retroactive relief would be c:aused to plaintiff by an erroneous determination, 

and deference to the Secretary's decision riot to waive the exhaustion requirement was inappropriate. 

The court stated "[p}rocedural due process imposes constraints on governmental decision which deprive 

individuals of 'liberty' or 'property' interests within the meaning of the due process clauses of the fifth 

or fourteenth amendment, ... Mathews v. £/dridge, 424 U.S. at 332 ... an individual has a 'property' 

interest in the continued receipt of social security benefits which is protected right under the fifth 

amendment." Id. The court further stated: due process is "more than mere notice; rather 'meaningful 

notice' is required before a hearing ... " citing Harris v. Callahan, 11 F.Supp.2d 880, 884 (E.D. Tex., 1998). 

The notice must contain an explanation of the Issues to be covered at the hearing. Id. "The purpose of 

the notice of hearing is to allow the plaintiff to adequately prepare to litigate the issues at the 

hearing.[citation omitted]", citing Benko v. Schweiker, 551 F.Supp.698, 703 {D.l\J.H., 1982). The AU was 

required to send a Notice of HeG1ring that complied with the requirements of §404.938. The court also 

held it did not find it significant that plaintiff's attorney failed to object at the hearing regarding the AU's 

statement that he would reconsider the award of benefits since failure to comply with the regulations 

deprived plaintiff of procedural due process rights. 

In Dunne/ls v. Commissioner of Social Security, U.S.P.C., M.D. Fla., Ocala Div., April 22, 2013, plaintiff 

filed a Writ of Mandamus. Defendant filed a Motion to Dismiss the Writ because Plaintiff failed to 

exhaust her administrative remedies (see pleadings at Ex B). The court denied the government's 

Motion to Dismiss. 

Plaintiff complained the AU terrninated her benefits without proper notice. Plaintiff was awarded 

benefits initially in M;;iy 2011. She was found disabled as of November 9, 2010. !\Jo appeal was taken. 

Plaintiff filed a prior application in February 2007. The application was denied through the AU level and 

plaintiff appealed to the Appeals Council. The Appeals Council remanded the case for consideration of 

the impairments. The Remand Order was dated only 2 days before the Plaintiff was found entitled to 

benefits on her subsequent application. In connection with the Remand Order, the AU scheduled a 

hearing on the 2007 application for June 6, 2012. The Plaintiff was sent a Notice of Hearing on March 
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14, 2012 advising the plaintiff that the only issue for hearing "concerns your application of February 14, 

2007". The Notice did not address the subsequent 2011 application where she was awarded benefits. In 

the AU unfavorable decision of July 30, 2012, the AU {over objections by counsel) failed to limit his 

review to the specific issues in the Notice of Hearing and overturned the defendant's previously 

favorable decision, thus placing in immediate jeopardy the plaintiff's monthly income and Medicare 

benefits and resulting in an overpayment of all benefits previously paid to the plaintiff. Rather than seek 

full administrative review of the AU decision, plaintiff filed a mandamus action in the District Court. 

Defendant's Motion to Dismiss argued the court lacked subject matter based on Rule 12(b)(l). Attacks 

on subject matter jurisdiction may be in the form of "facial attack" or "factual attack". Lawrence v. 

Dunbar, 919 F.2d 1525, 1528-29 (11th Cir. 1990). In a facial attack, the court assumes the allegations are 

true and determines whether plaintiff alleged a basis of subject matter jurisdiction. Id at 1529. In 

factual attacks, it is a challenge to the existence of subject matter jurisdiction, irrespective of the 

pleadings. Commissioner argued the court had no authority. This was a factual attack to subject 

matter jurisdiction, and thus, materials outside the pleadings, including the Declaration of Patrick J. 

Herbst and portions of the administrative record, can be considered. Defendant argued plaintiff failed to 

exhaust her remedies under 42 U.S.C. §405(g) of the Social Security Act. The court looked to Mathews v. 
Eldridge, 424 U.S. 319, 328 (1976). The court in Dunne/ls found that in Mathews, a reviewing court may 

find a waiver of exhaustion if a constitutional claim is wholly collateral to the substantive claim of 

entitlement, and there is a showing of irreparable injury not recompensable through retroactive 

payments. Mathews at 330-31 & n.11. Dunne/ls held: "An individual has a statutorily created 

"property" interest in the continued receipt of social security benefits which is protected by the Fifth 

Amendment". In Dunne/ls, the court reiterated the deficiency in the Notice of Hearing wherein it 

specifically stated the "hearing concerns your application of February 14, 2007" and it failed to mention 

that the AU would consider the 2.011 application. The Dunne/ls decision also points out the 

Commissioner's regulations clearly state that notice of hearing "will contain a statement of the specific 

issues to be decided" and the purpose of the notice is to allow the plaintiff to adequately prepare to 

litigate the issues at the hearing (citing Benko v. Schweiker, 551 F. Supp. 698, 703 (D.N.H. 1982). The 

Dunne/ls Court, held in Plaintiff's favor, specifically that the issue of notice was purely collateral and a 

constitutional violation, since plaintiff suffered irreparable harm as she must reimburse any 

overpayment of previously paid SSD benefits, and with termination of benefits, plaintiff will become 

ineligible for Medicare. The court stated that the loss of medical care is an irreparable injury for which 

no amount of benefits may retroactively correct. 

Plaintiff arg1)ed this was an illegal termination as due process requires notice of the issues and the 

violation left claimant and her family without funds to live on. Plaintiff had no other remedy at law, 

suffered and will continue to suffer immediate and irreparable injury, loss and damage, and therefore 

asked the Court to intervene to thwart the unconstitutional act against her. Notably, plaintiff was 

claiming entirely constitutional argument which were wholly collateral to defendant's decision. 

The court noted it did not need to find jurisdiction under 28 U.S.C. §1361 because it based jurisdiction 

under §405(g) of the Social Security Act. 
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In McDevitt v. Commissioner of Social Security, Case#: 6:13-cv-1985-0rl-KRS (see Ex. C, attached), 

plaintiff filed a Motion for Preliminary Injunction and Mandamus. The issues also involved lack of 

notice and an opportunity to be heard before termination of benefits. Counsel relied on the cases 

cited hereinabove. Following the filing of the plaintiffs Motions, counsel for the Commissioner 

eventually agreed to reinstate the plaintiff's benefits back to the date they were terminated. 

In Craig v. Colvin, 2016 U.S.Dist.LEXIS 62274 (M.D.Fla., Ft. Myers Div., May 11, 2016) (see Ex. D, 

attached), plaintiff filed a Motion for Temporary Restraining Order and Mandamus. The issues 

involved whether plaintiff was entitled to the constitutional right to a neutral AU. The allegation in this 

case was that the particular AU had filed a civil action against the Social Security Administration, 

complaining that he did not need to follow the rules, regulations, and policy concerning the use of 

interpreters at hearings. Plaintiff requested the court to enjoin the AU from holding plaintiff's hearing 

and to reassign the case to another AU. The District Court held that it lacked subject matter jurisdiction 

because the plaintiff had not exhausted her rights by requesting the Appeals Council to determine 

whether the AU should be disqualified from hearing her case pursuant to 20 CFR §404.940. When this 

case was finally heard, a different AU was assigned to the case. 

Additional Options: HALLEX 1-4-9-40, HALLEX 1-4-3-10, and 20 CFR 404.923-928 and 416.1423-1428. 

HALLEX 1-4-9-40, 1-4-3-10, and 20 CFR §404.923-928 and §416.1423-1428 allow claimants, after a 

determination or decision, to seek judicial review without completing the administrative review process 

in certain circumstances. After a determination at the reconsideration level or decision level, and before 

the Appeals Council's fin<:'ll action, a party may go straight to the district court, if the sole issue is a 

constitutional issue. The request must be filed within the timeframes set forth in 20 CFR §404.925(a) 

and §416.1425(a). 
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until April 22, 1996, the date it was previously [*4] determined that your disability 
began. This will be decided on the basis of whether, prior to Aprll 22, 1996 you had 
enough Social Security earnings to be insured for disability, and, If so, as of what 
date; the nature and extent of your impairment; whether your impairment lasted or 
could have been expected to last for at least 12 months, or could have been expected 
to result in death; your ability to engage in substantial gainful activity since your 
impairment began; and (5) whether your disability continued. 

In a decision dated June 17, 1998, the Administrative Law Judge Ruben Rivera, Jr. overturned the 
Commissioner's previously favorable decision. (Comp. PVIII) The Plaintiff's monthly income and 
Medicare Benefits were terminated and all of the Plaintiff's previous benefits were considered an 
overpayment to the Plaintiff. (Comp. PVIII} On August 14, 1998, the Plaintiff filed this action In 
federal court. 

Analysfs 

The Commissioner argues that pursuant to 42 U.S.C. § 405{g} of the Social Security Act, the 
Plalntiff must exhaust his administrative remedies prior to bringing an action in federal court. 42 
U.S.C. § 405(g) provides [*5] in part as follows: 

Any individual, after any final decision of the Commissioner of Social Security to 
made after a hearing to which he was a party, irrespective of the amount in 
controversy, may obtain a review of such decision by a civil action commenced Within 
sixty days after the mailing to him of notice of such decision or within such further 
time as the Commissioner of Social Security may allow. Such action shall be brought 
in the district court of the United States for the judicial district in which the plaintiff 
resides, or has his principal place of business, or, Jf he does not reside or have his 
principal place of business within any such judicial district, ln the United States 
District Court for the District of Columbia ...• The court shall have power to enter, 
upon the pleadings and transcript of the record, a judgment affirming, modifying, or 
reversing the decision of the Commissioner of Social Security, with or without 
remanding the cause for a rehearing. 

According to§ 405(g}1 a party must obtain a final decision prior to filing a case in district court. 
The parties do not dispute that the Plaintiff failed to exhaust his administrative remedies by [*6] 
failing to file an appeal with the Appeals Council prior to filing this action and that the 
Commissioner did not waive the finality requirement. However, the Plaintiff claims that because 
he is raising the constitutional issue of due process, he can bring an action in the district court 
without exhausting his administrative remedies and first obtaining a final decision. 

"On its face§ 405(g) [] bars judicial review of any denial of a claim of disability benefits until 
after a 'final decision' by the Secretary after a 'hearing.'" Mathews v. Eldridge, 424 U.S. 3191 327, 
96 S. Ct. 893, 899, 47 L. Ed. 2d 18 (1976) However, the Supreme Court determined certain 
conditions must be satisfied to obtain judicial review under § 405 and these conditions contain 
two elements: one ls "purely 'jurisdictional'" in that it cannot be waived, and the other his claim 
to the Commissioner. Id. The element that cannot be waived is that a plaintiff must present his 
claim to the Commissioner. Id. "The waivable element is the requirement that the administrative 
remedies prescribed by the Secretary be exhausted." Id. The Supreme Court found that some 
decision by the Commissioner [*7] was required by the statute, however the decision need not 
be final. Id. "The Court concluded that because the plaintiff's constitutional challenge was entirely 
collateral to his substantive claim of entitlement, and of the type that irreparable Injury not 
recompensable through retroactive relief could be caused to plaintiff by an erroneous 
determination, deference to the Secretary's decision not to waive the exhaustion requirement was 
inappropriate. The Court thus held that § 405(g) of the Act conferred jurisdiction despite 
plaintiffs failure to exhaust the Act's administrative remedies." Darby v. Schweiker, 555 F. Supp. 
285

1 
288 (E.D. Pa., 1983) (explaining the decision In Mathews). 
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JUDGES: GEORGE T. SWARTZ, UNITED STATES MAGISTRATE JUDGE. 

OPINION BY: GEORGE T. SWARTZ 

OPINION 

REPORT AND RECOMMENDATION 

Page 2 of6 

This Cause is before the Court on the Commission of Social Security's (hereinafter 
"Commissioner") Motion to Dismiss (Doc. 10). The Court held a hearing on this Motion on August 
5, 1999. The Court has carefully considered the arguments and the submissions of the parties. In 
the Motion to Dismiss, the Commissioner argues that this Court lacks jurisdiction based upon the 
Plaintiff's failure to exhaust his administrative remedies prior to filing this action. The Plaintiff 
argues that he was deprived of his procedural [*2] due process rights which is a constitutional 
issue over which this Court has jurisdiction. 

Procedural History 1 

, FOOTNOTES 

· 1 At the hearing and in the papers filed, the parties did not dispute the procedural history of 
this case. However, the Court will assume the facts in the First Amended Complaint (Doc. 3) 
are true for the purposes of the Motion to Dismiss only. 

The Plaintiff filed concurrent applications for Disability Insurance Benefits and for Supplemental 
Security Income on April 12, 1996, alleging an onset date of May 16, 1994. (Comp. l Piii) The 
Plaintiff was awarded benefits at the Reconsideration Level in a determination dated April 28, 
1997. (Comp. PIV) The onset date of this award was April 22, 1996, not the requested date of 
May 16, 1994. (Comp. PIV} The Plaintiff began receiving disability benefits payments as of April 
28, 1997. (Comp. PV) i 

FOOTNOTES 

2 "Comp." refers to the First Amended Complaint (Doc. 3). 

[*3] The Plaintiff appealed this decision contesting only the onset date. (Comp. PVI.) The 
Plaintiff stated in his request for a hearing before an administrative law judge that he 
"[disagreed] with the state agency determination that I was not disabled prior to May 16, 1994. I 
disagree with the onset date of 4/22/96." (Doc. 12, Exh. 1) The Plaintiff was sent a Notice of 
Hearing from the Administrative Law Judge which advised the Plaintiff of the issues that would be 
considered at the hearing on the appeal. (Comp. PVII} 

The Notice of Hearing (which is attached as Exhibit A-1 to the First Amended Complaint) provides 
that the following issues will be considered: 

The general issue is whether you are entitled to a period of disability and disability 
insurance benefits under Section 216(i) and 223, respectively, and whether you are 
entitled to Supplemental Security Income disability benefits under Section 1614(a), of 
the Social Security Act prior to April 22, 1996. 

The specific issue is whether you were under "disability" within the meaning of the 
Act at any time from May 16, 1994, the date you alleged that your disability began, 
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The Plaintiff in the instant case clearly presented his claim to the Commissioner thereby fulfilling 
the non-waivable requirement. Like Mathews, the Plaintiff here has not exhausted his 
administrative remedies nor obtained a waiver from the Commissioner. The Court therefore, must 
consider whether Plaintiff raises a constitutional claim which is collateral to his claim for 
entitlement of benefits, and has the potential for irreparable injury not recompensable through 
retroactive [*8] relief, See, Darby, 555 F. Supp. at 288. 

The Plaintiff argues that the Notice of Hearing he received for the hearing before the 
Administrative Law Judge was insufficient to notify him of the issues that were raised at the 
hearing. Specifically, the Plaintiff argues that his procedural due process rights were violated . 
when the Administrative Law Judge did not notify him prior to the hearing that he would consider 
any disability of the Plaintiff after April 22, 1996, which was the date that the Plaintiff was 
previously determined to be disabled and was receiving benefits fr?i:rt that ~ate for.:iar~ ... 
"Procedural due process imposes constraints on governmental dec1s10ns which depnve 1nd1v1duals 
of 'liberty' or 'property' interests within the meaning of the Due Process Clause of the Fifth or 
Fourteenth Amendment." Mathews v. Eldridge, 424 U.S. at 332, 96 S. Ct. at 901. An individual 
has a "property" interest in the continued receipt of social security benefits which is a protected 
right under the Fifth Amendment. Id. 

The due process requirement is "more than mere notice; rather 'meaningful notice' is required 
before a hearing will comport to the requirements [*9] of due process." Harris v. Callahan, 11 F. 
Supp.2d 880, 884 (E.D. Tex., 1998) The notice must contain an explanation of the issues to be 
covered at the hearing. Id. "The purpose of the notice of hearing is to allow the plaintiff to 
adequately prepare to litigate the issues at the hearing. [citation omitted]" Benko v. Schweiker, 
551 F. Supp. 698, 703 (D. N.H., 1982) 

The rules governing the Notice of Hearing are found in 20 C.F.R. 404.938, which provides in part 
as follows: "the notice of hearing will be mailed or served at !east 20 days before the hearing. The 
notice of hearing will contain a statement of the specific issues to be decided and tell you that you 
may designate a person to represent you during the proceedings." If the Administrative Law 
Judge decides to consider new Issues which were not listed in a plaintiff's Request for Hearing, 
then the Administrative Law Judge must follow 20 C.F.R. § 404.943(b) which provides in part as 
follows: 

(1) General. The administrative law judge may consider a new issue at the hearing if 
he or she notifies you and all the parties about [*10] the new issue any time after 
receiving the hearing request and before mailing notice of the hearing decision. The 
administrative law judge or any party may raise a new issue; an Issue may be raised 
even though it arose after the request for a hearing and even though it has not been 
considered in an initial or reconsidered determination. However, it may not be raised 
if it involves a claim that is within the jurisdid:ion of a State agency under a Federal­
State agreement concerning the determination disability. 

(2) Notice of a new issue. The administrative law judge shall notify you and any other 
party if he or she will consider any new issue. Notice of the time and place of the 
hearing on any new issues will be given in the manner described in § 404.938, unless 
you have indicated in writing that you do not wish to receive the notice. 

If the notice of hearing fails to inform the plaintiff of material factors which could lead to an 
adverse decision, then the notice is not adequate and the plaintiff's procedural due process rights 
are violated. Harris, 11 F. Supp. at 884. "The regulations contemplate an applicant will receive 
notice and a hearing on any [ *11] issues affecting the evaluation of their application. Id. 

In the instant case, the Administrative Law Judge sent a Notice of Hearing which listed the 
following as the issues to be heard at the hearing: 

The general issue is whether you are entitled to a period of disability and disability 
insurance benefits under Section 216(i)and 223, respectively, and whether you are 
entitled to Supplemental Security Income disability benefits under Section 1614(a), of 
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the Social Security Act prior to April 22, 1996. 

The specific issue is whether you were under "disability" within the meaning of the 
Act at any time from May 16, 1994, the date you alleged that your disability began, 
until April 22, 1996, the date it was previously determined that your disability began. 
This will be decided on the basis of whether, prior to April 22, 1996 you had enough 
Social Security earnings to be insured for disability, and, if so, as of what date; the 
nature and extent of your impairment; whether your impairment lasted or could have 
been expected to last for at least 12 months, or could have been expected to result in 
death; your ability to engage in substantial gainful activity since your 
impairment [*12] began; and (5} whether your disability continued. 

Accordingly under the general issue, the Administrative Law Judge was able to consider whether 
the Plaintiff was entitled to disability insurance benefits prior to April 22, 1996. Under the specific 
issue, the Administrative Law Judge was able to consider whether at any time from May 16, 1994, 
through April 22, 1996, whether the Plaintiff had sufficient Social Security earnings, the nature 
and extent of his impairment, whether his impairment would be expected to last for at least 12 
months, his ability to engage in substantial activity, and whether his disability continued. At the 
beginning of the hearing, however, the Administrative Law Judge stated, 

After I've heard your testimony and I'!l wait ten more days and hopefully get more 
medical records in, I'm going to decide whether you are disabled or not, I'll decide 
whether you're disabled as of April 22, 1996. I'll decided whether you're disabled 
back -- as far back as May of '94. So, different possible decisions I could make. And 
once I make my decision, I'll write it and send a copy to your home in Naples with a 
copy to Mr. Mohney's office. Does that sound fair to [*13] you? 

(Doc. 12, Exh. 3, p.2) In the Notice of Hearing, the Administrative Law Judge failed to notify the 
Plaintiff that he was reconsidering the previously awarded benefits and would consider the 
Plaintiff's disability after the date he was awarded benefits which was April 22, 1996. The 
Administrative Law Judge is permitted to raise new issues at the hearing, however, pursuant to 
20 C.F.R. §§ 404.943(b}(2), the Administrative Law Judge must send a Notice of Hearing which 
complies with the requirements of§ 404.938. The Administrative Law Judge failed to notify the 
Plaintiff in the Notice of Hearing that his disability benefits would be reconsidered and possibly 
terminated. If the Plaintiff were dearly notified in the Notice of Hearing, the Plaintiff may have 
reconsidered whether he wanted a hearing and may have decided to withdraw his request or may 
have prepared differently for the hearing. The Court does not find it significant that the Plaintiff's 
attorney failed to object at the hearing regarding the Admistrative Law Judge's statements that 
he would reconsider the Plaintiffs disability benefits in that the Administrative Law Judge did not 
follow [*14] the regulations as were required and thereby deprived the Plaintiff of his procedural 
due process rights. 

Having found that a constitutional violation exists, the Court must now consider whether the 
Plaintiff's constitutional claim is collateral to the relief sought, and whether the Plaintiff suffered 
irreparable injury not recompensable through retroactive relief. Regarding whether the 
constitutional claim is collateral, the Court finds that the issue of whether the Plaintiff received a 
proper Notice of Hearing is collateral to the issue of whether or not he should receive benefits. If 
a proper Notice of Hearing were given, the Plaintiff would have been ab!e to properly prepare for 
the hearing or make the decision to withdraw his Request for Hearing. Regarding the second issue 
of whether the Plaintiff suffered irreparable injury, the Commissioner argues that if the Plaintiff 
would have allowed the Appeals Council to render a decision, the Appeals Council may have 
awarded the Plaintiff benefits and therefore, the Plaintiff has no irreparable injury. However, even 
though the Appeals Council may have been able to give the Plaintiff his benefits, the Plaintiff is 
irreparably harmed by [*15] the loss of his Medicare Benefits which also resulted from the 
Administrative Law Judge's decision in that the Plaintiff was no longer able to receive medical care 
without payment. The loss of medical care is an irreparable injury which no amount of benefits 
may repair. 

Conclusion 
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UNITED STATES D!STRJCT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DMS!ON 

MICHAEL CHRISTENSEN, 
Plaintiff 

vs. Case No. 98-324-Civ-Ftm~ 
KENNETH S. APFEL, 
Commissioner of 
Social Security 

Defendant 

PLAINTIFF'S MOTION TO RESTRAIN DEFENDANT 
FROM TERMINATING BENEFITS, TO REVERSE UNDER 
SENTENCE 4 THE DECISION OF THE ADMINISTRATIVE 
LAW JUDGE, TO ORDER ISSUANCE OF PROPER NOTICE OF 
HEARING. TO ORDER A HEARING BE HELD AFTER PROPER 
NOTICE. AND TOW AIVE INJUNCTION BOND 

Comes now the plaintiff Michael Christensen who moves this Court to restrain defendant 

from terminating benefits and to reverse the June 17, 1998 decision of the Administrative Law 

Judge in order to continue his disability and disability insurance benefits as well as supplemental 

security ine-0me awarded him on June 19, 1997. Plaintiff also asks this court to order defendant 

to provide proper notice of hearing and to schedule a hearing on the merits. In addition, plaintiff 

requests that any bond for issuance of an injunction be waived. The grounds for this motion are 

set forth in plaintiff's Memorandum ofLaw below. 

- 1 -

Search - 249 Results - "John McDevitt" & Middle District of Florida Page 6 of6 

The Court finds that the Plaintiff has presented a constitutional claim for the depravation of 
procedural due process rights, which allows the Plaintiff to proceed with his case without first 
exhausting his administrative remedies and receiving a final decision by the Commissioner. 
Therefore, it is respectfully recommended that the Commissioner's Motion to Dismiss (Doc. 10) be 
denied. 

Dated: Oct. 14th 1999 

GEORGE T. SWARTZ 

UNITED STATES MAGISTRATE JUDGE 

NOTICE TO PARTIES 

Title 28, U.S.C.F 636 and Local Ru!e 6.02(a) of this Court permits any party to object to these 
proposed findings, recommendations or report within ten (10) days after being served with a copy 
thereof. Any objections shall be in writing and shall specifically identify the portions of the 
proposed findings, recommendations or report to which objection ls made and the basis for such 
objections. 

[*16] Any objection shall be filed with the Clerk of the Court and copies served on the 
magistrate and all other parties. Any party may respond to another party's objections within ten 
(10) days after being served with a copy thereof. Failure to object to this Report and 
Recommendation prior to the District Court's acceptance and adoption of the Report and 
Recommendation limits the scope of appellate review of factual findings. U.S. v. Warren, 687 F.2d 
347 (11th Cir. 1982); Nettles v. Wainwright, 656 F.2d 986 (5th Cir. 1981). 
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MEMORANDUM OF LAW 

On August 14, 1998, the plaintiff filed with this court a Complaint that he stands to suffer 

immediate and irreparable injury, loss and damage as a result of the illegal action of 

Administrative Law Judge (ALJ) Ruben Rivera, Jr. who terminated plaintiff's benefits with 

complete disregard ofplainti:frs due process rights and disregard of the Commissioner's 

regulations requiring proper notice of the issues at the hearing on his claim (Doc.3 ). 

Plaintiff requests the Court to restrain the Administrative Law Judge (ALJ) from terminating 

his benefits and restore the initial award of disability and disability insurance and supplemental 

security income benefits and reverse the decision of the ALJ. In addition, a proper notice of 

hearing should be ordered along with an order to schedule a hearing after proper notice. 

Plaintiff was awarded Title JI and Title XVI benefits based on an onset date of April22, 1996 

(fr 90-94). Because plaintiff had been disabled long before that date on May 16, 1994, he 

appealed only that part of the decision relating to his onset date of disability (fr 76). 

Upon receipt of a Notice of Hearing on his appeal, which contained the issues to be addressed 

at the hearing, plaintiff was deliberately misinformed by the Administrative Law Judge to the 

extent that the Notice of Hearing stated that the general issue was whether plaintiff was entitled 

to benefits prior to April 22, 1996, and the specific issue was whether plaintiff was under a 

disability at any time from May 16, 1994, the date of alleged onset, until April 22, 1996, the date 

it was previously determined his disability began. (Tr 24). Contrary to this notice, at the 

claimant's hearing the AU announced for the first time that "I'll decide whether you1re 



case 2:98-cv-00324-JES Document 29 Filed 01/18/00 Page 3 of 22 PagelD 67 

disabled as of April 22, 1996" (Tr 30). Presumably, the ALl thought this type of notice given at 

the time of the hearing and not 20 days before as required under the regulations was sufficient to 

take away the benefits previously awarded the claimant based on the onset date of April 22, 1996. 

As a result of the award of benefits based on the onset of April 22, 1996, the claimant had been 

receiving monthly cash benefits in the amount of$798.70 (plus cost ofliving increases) since 

October 1996 (Tr 91 ). The date of the hearing was April 6, 1998 (Tr 27). At the hearing, the ALJ 

proceeded to find the claimant had never been disabled as of April 22, 1996, thereby wiping out 

bis prior award. Pursuant to this illegal ALJ decision, the plaintiff will bave to pay back all the 

benefits he has received and be stands to lose his medical insurance, monthly income for the 

necessaries of life such as food, clothing, and shelter. His health will deteriorate as he will not be 

able to afford his medication and health care treatments .. 

The action of the ALJ was an egregious violation of plaintiffs constitutional due process 

rights since the notice of hearing deliberately misled the plaintiff as to what the real issues were 

and the notice failed to comply with the Commissioner's regulation 20 C.F.R404.938 which 

requires that the notice of hearing state the issues, be mailed or served at least 20 days before the 

hearing and, that the notice contain a statement of all of the specific issues. Tb.is action was 

wanton and vexatious and designed to serve as a scare tactic and was an unsanctioned. edict to the 

claimant that he should not appeal his onset date. As explained below, this was not the first time 

this type of action was taken by ALJ Rivera or the Commissioner but rather it has become a 

~\ 
\\ 

- 3 -

case 2:98-cv-00324-JES Document 29 Filed 01/18/00 Page 5 of 22 PagelD 69 

not entitled to a period of disability or disability insurance benefits 
undersections 216(i) and 223, respectively, of the Social Security 
Act, and is not eligible for supplemental security income under 
sections 1602 and 1614(a)(3)(A) of the Act. 

The record reveals that the claimant was awarded disability benefits 
at the reconsideration level. The undersigned directs that the 
appropriate component undertake any necessary development to terminate 
benefits. 

Ruben Rivera Jr. 
Administrative Law Judge 
June 17, 1998. 
(See Tr at 19) 

The decision to terminate benefits not only meant claimant would lose bis monthly cash 

benefits but in addition he would also lose his medicare benefits, thereby depriving him of the 

right to receive necessary health treatment and medication. The decision also meant that the 

claimant would have an overpayment action pending for the collection of all funds paid out to 

him by the Social Security Administration. The ALJ's decision was neither substantially 

justified nor reasonable. It was not even marginally justifiable and it should be fairly 

characterized as outrageous and irresponsible, at best since there is virtually no legal authority in 

the Act or the regulations authorizing this action. This type of action is typically classified as 

constituting bad faith (see Hyatt v. Sullivan, 6 F.3rd 250(4th Cir. 1993) and 711 F.Supp. 833 

(W.D. N.C. 1989) holding the Secretary's refusal to acquiesce to the Fourth Circuit's pain 

standard constituted bad faith. Similarly, in Brown v. Sullivan, 7224 F. Supp. 76 (W.D.N.Y. 

1989) bad faith was found when the government failed to apply the second circuit's treating 

physician rule. 28 U.S.C. 2412(b) also provides for an award of "bad faith" attorney fees with 
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frequent practice, which is not authorized in the regulations. In addition, 20 C.F.R. 404.943(b) 

provides that where an ALl intends to consider new issues not listed in the Request for Hearing, 

the Judge must follow the Commissioner1s procedures as clearly set forth in the regulations: 

(I) General. The administrative law judge may consider a new issue at the 
hearing if be or she notifies you and all the parties about the new issue 
any time after receiving the hearing request and before mailing notice 
of the hearing decision. The administrative law judge or any party may 
raise a new issue; an issue may be raised even though it arose after the 
request for a hearing and even though it bas not been considered in an 
initial or reconsidered determination . ... 
(2) Notice of a new issue. The administrative law judge shall notify you 
and any other party if he or she will consider any new issue. Notice of the time 
and place of the hearing on any new issues will be given in the 
manner described in 404.938, unless you have indicated in writing 
that you do not wish to receive the notice. 

... The noti.;., will be mailed or served at least 20 days before the 
bearing. (See 20 C.F.R404.938) 

The record clearly showed the ALJ never provided the plaintiff notice that he would be 

raising the new issue of whether claimant's award of disability could be rescinded. This left the 

plaintiff unprepared for his hearing, with no reasonable time to make an intelligent decision as to 

whether he should proceed with the hearing. The effect of the ALJ's acts were chilling, leaving 

the plaintiff with the feeling that he had been ambushed and unprepared for his bearing. He had 

already waited one year to obtain this beari11g (Tr I, 27). In spite of the unconscionable 

deficiencies in the notice of hearing, stripping the plaintiff of the most basic and fundamOlltal 

constitutional rights, the AIJ's decision stated 

, .. It is the decision ofthe Administrative Law Judge that, based 
upon the applications filed on March 29, 1996, the claimant is 

- 4 -
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an award of an hourly rate not limited to the rate pursuant to the Equal Access to Justice Act: 

Unless expressly prohibited by statute, a court 
may award reasonable fees and expenses of 
attorneys, ... , to the prevailing party in any civil 
action brought by or against the United States or any 
agency or official of the United States acting in his or 
her official capacity in any court having jurisdiction of 
such action. The United States shall be liable for such 
fees and expenses to the same extent that any other party 
would be liable under the common law or under the 
tenns of any statute which specifically provides for such 
an award. 

This .. bad faith" provision is a punitive measure and is justified in the instant case as the 

actions of the ALl show a policy of discouraging claimants from appealing their onset dates by 

employing a secretive policy not identified in any of the Conunissioner's regulations. The same 

illegal actions were taken by the same Administrative Law Judge in the case of Rice v. Apfel. 

Case No. 99-31-CIV-FTM-19D, U.S. Dist. Ct., Middle District ofFlorida, Ft.Myers Division, 

1999, wherein this court also found an unconstitutional due process violation and a disregard for 

the Conunissioner' s regulations governing providing proper notice of hearing to claimants. 

Similar actions have been taken by other ALJs, one resulted after this U.S. District Court 

remanded the case to the ALJ for reconsideration (see ease R WT, claim number 262-72-2923 

and S.D. Case No. 97-528-CIV-FTM-26D, ALl Decision on claim 262-72-2923, April 9, 1999). 

After plaintiff filed his complaint with this court, the defendant filed a Motion to Dismiss for 

lack of jurisdiction on the basis that plaintiff had failed to exhaust his administrative remedies 

(Doc.IO), Defendant erroneously alleged plaintiff had not appealed the ALJ decision. 
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Conmiriwise, Exhibits A & B attached show plaintiff did appeal, but the Office of Hearings and 

Appeals had not acted on the appeal before plaintiff filed his complaint in this court. 1 

However, it is not necessary that plaintiff exhaust his administrative rights when a constitutional 

due process violation has occurred that is collateral to the merits of the case since the issue is 

collateral and is not inextricably intertwined with the merits of the case (see Mathews v. 

Eldridge 96 S.Ct893,424 U.S. 319, 47 L.Ed.2d 18 (1976). This court agreed with the plaintiff 

in its Report and Recommendation (R& R) which issued on October 14, 1999, denying the 

defendant's motion to dismiss. An Order adopting the R & R was made on October 14, 1999, 

when this court found there was jurisdiction to hear plaintiff's complaint and there was evidence 

that plaintiff was deprived of his procedural due process rights and in such a case be was not 

' Plaintiff notified the ALJ that he disagreed with the decision and would be appealing 
(see Exhibits A & BJ. 20 C.F.R. 404.968(1)(2) only requires that a notice of appeal be filed 
within 60 days of the ALJ's decision at any office of the Social Security Administration. A 
notice of appeal filed with the ALI' s office therefore would constitute a sufficient appeal. Only a 
written request to appeal is required. No special language is required. 

404.968(a) .. You may request Appeals Council review by filing a 
written request... . You may file your request - ... withinn 60 days 
after the date you receive notice of the hearing decision .... At one of our 
offices .... 
HALLEX 1-3-060 ... claimant may request ... review in writing ... by 
... submitting a letter ... claimant may specifically ask for a review or 
may imply that he is requesting review. Implied request for review 
occurs when the claimant expresses disagreement ... with the ALJ's 
action or an intent to pursue appeal rights. ... A chtimant must 
file the request for review ... at a hearing office .... (see Ex.C,attached). 

- 7 -
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tenninating benefits the proper remedy is injunction and restoration of benefits. The Thomas 

court held 

... The Secretary refused to apply the medical improvement standard 
except when directed to do so by a federal court .... in refusing to 
follow the law .... the Secretary has acted and is acting outside the 
law, flouting both the statutory and constitutional law of this 
land .... 

.. the plaintiffs .... are now w»ble to pay for medicine, clothing, 
shelter, food and transportation because of the termination of 
their benefits. As a result, many have lost or are in danger of losing 
major possessions, many now suffer from anxiety, depression and 
a substantia1 decline in health, and some have even died. 
... The court's temporary restoration of benefits pending application 
of the Act is justified ... based on ... the Secretary violated the law. 

Plaintiff now respectfully requests this Court enjoin the Commissioner from terminating 

plaintiff's benefits by reversing the erroneous decision of the ALJ and continuing his initial 

award of disability and disability insurance> medicare, and supplemental security income benefits 

based on the applications filed concurrently on March 29, 1996. Plaintiff also requests this court 

make a finding that the Ccmmissioner's ALl has acted in bad faith by failing to follow his own 

regulations and by denying plaintiff his due process rights. 

In order to obtain an injunction, plaintiff must show: (l) that there is a substantial likelihood 

of success on the merits; (2) that without the relief the party seeking the injunction will suffer 

irreparable harm, (3) that the threatened injwy to the party seeking relief outweighs the 

threatened injwy to the party opposed, and (4) that the public interest will not be disserved by 

granting the injunctive relief (see Thomas v. Heckler, 598 F. Supp 492 (D.C. Ala., 1984) citing 
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required to exhaust his administrative remedies by receiving a .final decision. In the R & R, this 

court also agreed with the plaintiff that the notice of hearing sent by the ALJ to the plaintiff was 

constitutionally deficient as it did not notify him of the issues to be raised at the hearing and this 

violated his procedural due process rights which imposed constraints on governmental decisions 

which deprive individuals of "liberty" or ''property" interests within the meaning of the due 

process clause of the fifth or fourteenth amendmenr'. Mathews v. Eldridge 424 U.S. at 332, 96 

S.ct. at 901. 

This Court held that Christensen, having presented his claim to the Commissioner, would 

subsequently suffer a depravation of his constitutional rights as the notice of hearing did not 

comply with due process provisions and this issue was collateral to the issue of whether he 

should receive benefits. The Court further held that there was potential for irreparable injury 

resulting from the loss of medicare benefits since the loss of medical care is an irreparable injury 

which no amount of benefits may repair (see Darby v. Schweiker, 555 F. Supp.285,288 (E.D. 

Pa., 1983, interpreting Mathews v. Eldridge, 424 U.S. 319,327, 96 S.Ct.893, 899 , 47 L:Ed.2d 18 

(1976)). 

Tue R & R of October 14, 1999, and Court OrderofNovember 5, 1999, adopting the R & R 

hold that the plaintiff has satisfied ail the requirements for obtaining jurisdiction and for waiver 

of exhaustion of administrative remedies. The Eleventh Circuit held in Thomas v. Heckler, 602 

F. Supp. 925,927 (D.C.Ala., 1984) held that when the Secretary violates the law by improperly 

- 8 -
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Shale! Com. V. Mao Ta Lumber and Yacht Com .. 697 F.2d 1352, 1354-55 (I Ith Cir. 1983). 

1. Substantial Likelihood of Success on the Merits . 

The plaintiff has already established that he has succeeded on the merits since the 

Commissioner has determined that he is disabled (Tr 90-91) and but forthe illegal action of the 

ALJ in wrongfully terminated his benefits without proper notice, the claimant would not have to 

face loss of income and loss of heath care benefits under the medicare program. Plaintiff is only 

asking this court to enjoin the Commissioner from terminating his benefits as well as to reverse 

or vacate the ALJ's illegal decision for failure to follow the Commissioner regulations and hold a 

hearing after proper notice. 

In the R & R this court also detennined that the ALJ's actions were illegal. 

... In the Notice of Hearing, the Administrative Law Judge failed 
to notify the plaintiff that he was reconsidering the previously awarded 
benefits and would consider the plaintiff's disability 
after the date he was awarded benefits which was April 22, 1996. 
The Administrative Law Judge is pennitted to raise new issues at 
the hearing, however, pursuant 20 C.F.R.404.943(b)(2) (he) must 
send a Notice of Hearing which complies with the requirements of 
404.938. (He) failed to notify the plaintiff in the Notice of Hearing that 
his disability benefits would be reconsider and possibly terminated 
if the plaintiff were clearly notified .. (he) may have reconsidered whether he wanted a 
hearing and may have decided to withdraw his request or may have prepared 
differently for the hearing .... the Administr11tive Law Judge did not follow the 
regulations as were required and thereby deprived the plaintiff of his procedural due 
process rights. · 

... Regarding .... irreparable injwy, ... even though the Appeals Council 
may have been able to give the plaintiff his benefits, the plaintiff is irreparably 
hanmed by the loss of his Medicare Benefits which also resulted from the (ALJ's) 
decision ... The loss of medical care is an irreparable injury which no amount of 
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benefits may repair (see R & R, October 14, 1999). 

Plaintiff is only asking the court to restore the status quo prior to the illegal temrination of 

benefits. That is, plaintiff is asking the Commissioner to vacate the decision of the ALJ and 

enjoin the Commissioner from tenninating his benefits until it has been decided after proper 

notice and hearing is afforded the plaintiff. 

II. Irreparable Injury will be suffered unless the Injunction Issues. 

The danger oflosing major possessions, clothing, shelter, as well as food and medicine, which 

may result in decline in health and death, is an irreparable injury and cannot be adequately 

restored (see Thomas v. Heckler, 598 F.Supp 492, (D.C. Ala. 1984) citing, Lopez v. Heckler 725 

F.2d 1489, 1497 (9ili Cir. 1984): Hvatt v. Heckler, 579 F. Supp 9985, 995 (D.N.C. 1984). 

ill. The threatened Injury to the movant outweighs whatever damage the proposed 
Injunction may cause the opposing party. 

As the ninth circuit, faced with a case similar to the instant case stated, 

Plaintiffs do not attempt to match in dollars and cents the monetary banns 
that will allegedly be suffered by the government. Yet the physical and 
emotional suffering shown by plaintiffs in the record before us is far 
more compelling that the possibility of some administrative inconvenience or 
monetary loss to the government 

.... Faced with such a conflict between financial concerns and preventable 
human suffering, we have little difficulty concluding that the balance of 
hardships tips decidedly in plaintiff's favor. (see Lopez v. Heckler, 713 
F.2d 1421, 1427 (9'' Cir. 1983) 

N. Public Interest 

The public interest commands that this court take all necessary and appropriate steps to assure 

that the Commissioner fully meets her obligations under Titles II. Obviously, the paramount 
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provided to the plaintiff: and after proper notice, schedule a hearing to determine the issue of 

disability. Finally, plaintiff requests that this Court find that the actions of the Administrative 

Law Judge constitute bad faith. 
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MICHAEL CHRISTENSEN, 
By his Attorneys, 

6)~ 
Carol Avard-Hicks,Fl.Bar 0834221 
Douglas Dale Mohney 
Associates and Avard Law Offices, P.A. 
P. 0. Box 101110 
Cape Coral, FL 339!0 
(941) 945-0808 
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obligation under this Title is compliance with the law. 

Furthennore, 

Society as a whole suffers when we neglect the poor, the hungry, the 
disabled, or when we deprive them of their rights or privileges ... .!! would 
be tragic, not only from the standpoint of the individuals involved but 
also from the standpoint of society, were poor, elderly, disabled 
people to be wrongfully deprived of essential benefits for any period of 
time (see Thomas v. Heckler, 598 F. Supp 492,497 (D.C. Ala. 1984) citing 
Lopez v. Heckler 713 F.2d 1421,1437 (9ili Cir. 1983). 

V. WAIVER OF BOND 

This court has wide discretion in the matter of requiring security bond from a party to whom 

preliminary injunction is granted. Where the only source of income is being terminated by the 

defendant, the court is justified in waiving the bond for the plaintiff (see Brown v. Callahan 979 

F. Supp 1357)(0.Kan. 1997). 

VI.HEARING 

Plaintiff asserts that no hearing is necessary with regard to plaintiffs request for an injunction 

to the extent that the record evidence clearly establishes that the defendant has failed to follow 

the Commissioner's regulations when he wrongfully terminated plaintiffs benefits. (see 

McDonald's Core v. Robertson, United States Court of Appeals, Eleventh Circuit, No 907-3308, 

July 28, 1998). 

Wherefore1 for the above stated reasons, plaintiff respectfully requests that this Court enjoin 

the Commissioner from terminating plaintiffs benefits1 vacate and or reverse the decision of the 

Administrative Law Judge, order the Commissioner to ensure that a proper notice of hearing is 

- 12 -
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Plaintiff's Motion to Restrain Defendant 

from Terminating Benefits, to Reverse Under Sentence 4 of the Decision of the Administrative 

Law Judge, to order issuance of proper notice of hearing, to order that a hearing be held after 

property notice of hearing and waive injunction bond, has been furnished by regular U.S. Mail on 

this 18ili day of January, 2000, to the following: 

ROBERTA M. BAHNSEN, ESQ. 
United States Attorney's Office 
400 N. Tampa Stree~ Suite 3200 
Tampa, FL 33602 

(DaJad-:tiM; 
Carol Avard-Hicks 
Post Office Box 101110 
Cape Coral, FL 33910 
(941) 945-0808 
FL Bar No. 0834221 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

MICHAEL CHRISTENSEN, 
Plaintiff 

vs. Case No. 98-324-Civ-FTM-24D 

KENNETH S. APFEL, 
Commissioner of 
Social Security 

Defendant 

THIS CAUSE having come on before the Court upon Plaintiff's Motion to Restrain Defendant 

from Terminating Benefits, to Reverse Under Sentence 4 the Decision of the Administrative Law 

Judge, to order issuance of proper notice of hearing, to order a hearing be held after proper notice 

and waive injunction bond, and the Court being fully advised in the premises, it is, 

ORDERED and ADJUDGED: 

That the Commissioner is(!) restrained from terminating plaintiff's Title Il and Title XVI 

benefits; (2) The decision of the ALJ is reversed pursuant to Sentence 4; Commissioner is 

ordered to issue a proper notice of hearing and to schedule a hearing on the merits; (3) to waive 

injunction bond; and (4) the Commissioner's actions are found to have constituted bad faith. 

DONE and ORDERED in Chamben;, Ft. Myen;, Florida, on this _____ day of 

_____ ,oo. 

United States Magistrate Judge 

DUNNELLS v. Commissioner of Social Security, Dist. Court, MD Florida 2013 - Google... Page 2 of3 

II. STANDARD OF REVIEW 

Attacks on subject matter jurisdiction based on Rule 12(b)(1) ofthe Federal Rules of Civil Procedure may be in 
the form of either a facial attack or a factual attack. Lawrence v. Dunbar: 919 F.2d 1525 1528-29 (11th Cir. 
1.fililll, When considering a facial attack, the court assumes that the allegations in the complaint are true and 
detennines whether the plaintiff has alleged a basis of subject matter jurisdiction. Id. at 1529. In contrast, 

factual attacks challenge the existence of subject matter jurisdiction in fact, irrespective of the pleadings. Id. 

Here, the Commissioner argues the Court is without authority to consider Plaintiff's complaint. This is a factual 
attack to the Court's subject matter jurisdiction, and thus, materials outside the pleadings, including the 
Declaration of Patrick J. Herbst and portions of the administrative record (Docs. 14-1, 15-1, 15-2, 15-3), may 

be considered. Id. 

Ill. DISCUSSION 

The Commissioner argues that pursuant to 42 U.S.C. §405(g) of the Social Security Act, Plaintiff must exhaust 
her administrative remedies prior to bringing an action in federal court. On its face, Section 405(g) bars judicial 
review of any denial of a claim of disability benefits until after a "final decision" by the Commissioner after a 
"hearing." Mathews v. Eldridge 424 U.S. 319 328 96 S.Ct. 893 899 47 LEd.2d 18 (1976) 

In Mathews v. Eldridge the Supreme Court he!d that the "final decision of the [Commissioner] made after a 
hearing" consists of two elements: - (1) the jurisdictional, non-waivable requirement that a cla!m for benefits 
has been presented to the Commissioner; and (2) the waivab[e requirement that the administrative remedies 
prescribed by the Commissioner have been exhausted. Mathews 424 U.S. 328-30. 

Here, there is no dispute that Plaintiff presented her claims to the Commissioner, thus fulfilling the non­
waivable requirement. There is also no question that Plaintiff has neither exhausted her administrative 
remedies nor obtained a waiver of the exhaustion requirement. Thus, the Court must detennine whether the 

exhaustion requirement should be waived. In Mathews v. Eldridge the Supreme Court held that a reviewing 
court may find a waiver of the exhaustion requirement if a constitutional claim is wholly collateral to the 
substantive claim of entil!ement, and there is a showing of irreparable injury nOt recompensable through 
retroactive payments. Mathews. 424 U.S. at 330-31 & n. 11· see a/so Rice v. Apfel, No. 99-31-CIV-FTM-1BD, 
1999 VVL 33597094, at.*3 (M.D. Fla. Oct. 14, 1999} (citing Darby v. Schweiker: 555 F.Supp. 285 288 fE.D. Pa. 

~. 

Plaintiff argues that the ALJ's decision to reconsider her 2011 application and overturn the Commissioner's 
prior determination that Plaintiff was disabled without notice violated her procedural due process rights. 

"Procedural due process imposes constraints on governmental decisions which deprive individuals of 'liberty' 
or 'property' interests within the meaning of the Due Process Clause of the Fifth or Fourteenth Amendment." 
Rice, 1999 WL 33597094, at ~3 (quoting Mathews. 424 U.S. at 332). An individual has a statutorily created 
"property" interest in the continued receipt of social securtty benefits which is a protected by the Fiflh 

Amendment. Id. 

As discussed above, the Notice of Hearing slated that the "hearing concerns your application of February 14, 
2007." There was no mention in the Notice of Hearing that the ALJ also would consider Plaintiff's 2011 
application. At the hearing, Plaintiff objected to the ALJ considering the 2011 app!lcation. Nonetheless, in his 

July 30, 2012 decision, the ALJ considered the 2011 application and overturned the Commissioner's prior 
determination that Plaintiff was disabled as of November 9, 2010. The Commissioner's own regulations clearly 
state that the notice of hearing "will contain a statement of the specific issues to be decided" and must be 
mailed or served at least 20 days before the hearing. 20 C.F.R. §404.938. "The purpose of the notice of 
hean·ng is to allow the plaintiff to adequately prepare to titigate the issues at the hearing." Rice, 1999 WL 

33597094, at *3 (citing Benko v. Schweiker: 551 F.Supp. 698 703 (D.N.H. 1982). Plaintiff contends that if a lt, ?-
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DEBRA LYNNE DUNNELLS, Plaintiff, 

v. 

COMMISSIONER OF SOCIAL SECURlrvill, Defendant. 

Case No. 5:12-CV-484-0c-18PRL 

United States District Court. M.D. Florida, Ocala Division. 

April 22, 2013. 

REPORT AND RECOMMENDA TIONill 

PHILIP R. LAMMENS, Magistrate Judge. 

eXJ3 

This matter is before the court on Defendant's Motion to Dismiss Plaintiff's Complaint for Writ of Mandamus 
(Doc. 14), filed January 10, 2013. Plaintiff filed a response in opposition (Doc.15) and the Court heard oral 
argument on April 16, 2013. For the reasons discussed below, it is respectfully RECOMMENDED that 
Defendant's Motion to Dismiss (Doc. 14) be DENIED. 

I. BACKGROUND 

On February 2, 2007, Plaintiff filed an application for a period of disability and disability insurance benefits (the 
n2007 application'), (Doc. 14-1, P- 2). On January 26, 2011, Plaintiff fifed a second application for a period of 
disability and disability insurance benefits (Doc. 14-1 p. 19) as well as an apph"cation for Supplemental Security 
Income (Doc. 14-1, pp. 19-20} (collectively the "2011 application'}. 

On April 14, 2009, an Administrative Law Judge ('ALJ'} issued an unfavorable decision as to Plaintiffs 2007 

application. (Doc. 14-1, PP- 8-13). On May 17, 2011, the Appeals Council granted Plaintiff's request for review 
and remanded the matter to an AU directing that the claim files for the 2007 application and the 2011 
application be associated and that a new decision on the associated claims be issued. {Doc. 14-1, pp. 15-17). 

Two days later- on May 19, 2011-the Commissioner made a decision on Plaintiffs 2011 application finding 
that Plaintiff was disabled as ofNovember9, 2010. (Doc. 14-1, p. 3). 

On March 14, 2012, the Commissioner issued a Notice of Hearing advising Plaintiff that an administrative 
hearing would take place on June 6, 2012. (Doc. 15-1). The Notfce of Hearing specifically advised that: 

The hearing concerns your application of February 14, 2007, for a Period of Disability and 
Disability Insurance Benefits under sections 216(i) and 223(a) of the Social Security Act (the 
Act.) 

The Notice of Hearing did not mention Plaintiffs 2011 application. 

The ALJ nonetheless reconsidered the Commissioner's decision on the 2011 application and on July 30, 2012, 

issued an unfavorable decision finding that Plaintiff was not disabled from January 12, 2007 through the date of 
the ALJ's decision. {Doc. 14-1, pp. 25, 46). 

Rather than seeking full administrative review of the ALJ's decision, on August 31, 2012, PlaJnliff filed this 

action. (Doc. 1). QI The Commissioner then filed the instant motion to dismiss arguing that the Court lacks 
subject matter jurisdiction to consider the allegations in Plaintiff's Complaint. 
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proper Notice of Hearing had been given, she would have been able to properly prepare for the hearing or 
reconsider whether she wanted to proceed with the hearing. 

The Commissioner contends that Plaintiff, nevertheless, received proper notice because the Remand Order 

from the Appeals Council directed the ALJ to consolidate Plaintiffs claims ffom the 2007 and 2011 
applications. However, approximately fourteen months after the Appeals Council Issued its Remand Order, the 
ALJ sent the Notice of Hearing confinning that he was only considering the 2007 application. Under these 
circumstances, it was reasonable for Plaintiff to rely on the Notice of Hearing. 

Based on the finding that a constitullonal violation exists, the undersigned must now determine whether the 

constitutional claim is collateral to the substantive claim of entitlement and whether Plaintiff suffered irreparable 
injury not recompensable through retroactive payments. 

The Court has no trouble concluding that Plaintiffs procedural due process claim is collateral. Whether Plaintiff 
received a proper Notice of Hearing is collateral to the issue of whether or not she should receive benefits. 
Rice, 1999 WL 33597094, at ""4. Likewise, as a result of the constitutional violation, Plaintiff has suffered 
irreparable harm because she must reimburse any overpayment of previously paid Social Security disability 

benefits and, with the tenninalion of Social Security disability benefits, Plaintiff will become ineligible for 

Medicare.~ The loss of medical care is an irreparable injury for which no amount of benefits may retroactively 
correct. Id. at 5. 

IV. CONCLUSION 

Because Plaintiffs constitutional claim is wholly collateral to the substantive claim of entlt!ement, and there is a 

showing of irreparable injury not recompensable through retroactive payments, the undersigned finds that 

Section 405(g) confers jurrisdiction despite Plaintiff's failure to exhaust her administrative remedies. 1§1 

Accord!ngly, it is respecttfully RECOMMENDED that the Commissioner's Motion to Dismiss (Dooc. 14) should 
be DENIED. 

W Carolyn W. Colvin became the Acting Commissioner of Social Security on February 14, 2013. 

raI Error! Main Document Only.Failure to file written objections to the proposed findings and recommendations contained In 
this report within fourteen (14) days tom the dale of its filing shall bar an aggrieved party from attacking the factual findings 
on appeal. 

QI Plaintiff subsequently filed a request for review with the Appeals Council on December13, 2012. (Doc. 15, p. 3 n.3; Doc. 
15-2). 

~At the hearing, Plaintiff's counsel stated that although Plaintiff's benefits should have cut off based on the ALJ's decision, 
she is still receiving benefits. Counsel explained that once the error is corrected, Plaintiff will be presented with a bill for 
overpayment of benefits. Likewise, she wll! also become ineligible for Medicare benefits, which essentially provides 
insurance for medical care. 

Ifil Based on the undersigned's conclusion that jurisdiction is proper under §405(g), the Court need not consider Plaintiff's 
alternative argument that the Court has mandamus jurisdiction under 28 U.S.C. §1361. 

Save trees - read court opinions online on Google SCholar. 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA LYNNE DUNNELLS, 
Plaintiff 

FILED 

1.U\2AUG31 M1\\:Q9 

CLERl\, IJS msnicT ~QURT 
•·••"Ill~ Ul$1:llCT 0.- FL 
'· '"'c~::u\ f1_Q;i0A 

vs. s•.1:L-cv-..,.t-'i.oc. it Ptz..<-. 

MICHAEL J. ASTRUE, 
Commissioner of 
Social Security, 

Defendant 

COMPLAINT FOR MANDAMUS 

The above-named plaintiff makes the following representations to this court 

for the purpose of having the Court issue a mandamus order: 

I. 

The Court's jurisdiction of this cause is predicated on a violation of the Due 

Process Clause of the Fifth Amendment, by an Administrative Law Judge (AU) in the 

Office of Disability Adjudication and review. 

II. 

The AU terminated the Plaintiff's Title ll and XVI benefits without proper 

notice. 

Ill. 

Plaintiff, is a resident of Hernando, Florida. 
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Disability Insurance Benefits under sections 219(i) and 223(a) ofthe Social Security Act 

(the Act)." This Notice did not address any issues concerning the subsequent 2011 

Application. 

IX. 

In his Decision dated July 30, 2012, ALJ Donald G .. Smith, failed (over objections 

by the Plaintiff's counsel) to limit his review to the specific issue outline in the Notice of 

Hearing and overturned the Defendant's previously favorable decision, thus placing in 

immediate jeopardy the Plaintiff's monthly income and Medicare Benefits and resulting 

in an overpayment of all benefits previously paid to the Plaintiff. 

x. 

The Plaintiff's benefits have been illegally terminated as the Due Process notice 

requirements were not complied with and thus the claimant and her fumily have no funds 

to live on. 

XI. 

Plaintiff has no other remedy at law, and the Plaintiff has suffered and will 

continue to suffer immediate and irreparable injury, loss and damage if this Court does 

not intervene to thwart this unconstiiutional act against the Plaintiffby the Defendant 

XII. 

The United States District Court has Jurisdiction to review constitutional due 

process arguments. It should be noted that Plaintiff is claiming a purely constitutional 
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IV. 

The Plaintiff was awarded benefits at the initial level by the Defendant in a 

determination dated May 19, 2011. Plaintiff was found disabled as of November 9, 2010. 

Neither the Plaintiff, nor the Defendant appealed this determination. 

v. 

The Plaintiff, as a result of this determination has been collecting disability 

benefits under Titles 11 and XVI since May 19, 2011. 

VI. 

Plaiotiffhad filed a prior application for Title lI and XVI benefits on February 2, 

2007. This application was denied all the way through the ALJ level and Plaintiff 

appealed the unfavorable decision to the Defendant's Appeals Council. 

Vil. 

The Appeals Council agreed with the Plaintiff and in an Order dated May 17, 

2011; the Appeals Council remanded the case for further consideration of the Plaintiff's 

impairments. It should be noted that.this Remand Order is dated only 2 days before the 

Plaintiff was found entitled to benefits on her subsequent application. 

VIII. 

In connection with the Remand Order, the AU scheduled a hearing on the 2007 

application for June 6, 2012. The Plaintiff was sent a Notice of Hearing (Soe Exhibit A, 

attached hereto), on March 14, 2012 which advised the Plaintiff that the only issue for the 

hearing "concerns your application ofFebruary 14, 2007, for a Period of Disability and 

/ 

'D' 
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argument in the instant case which is wholly collateral to the Defendant's decision and 

review provisions. 

XIII. 

The ALJ was required to give Plaintiff Notice, prior to the hearing conducted on 

June 6, 2012, that explicitly defines the scope of the issues to be reviewed at that hearing, 

and the scope of permissible AU review is governed by the scope of that notice (20 

C.F.R 404.946(a), (b) and (b) (2); (HALLEX I-2-201and1-2-210); Nazzaro v. 

Callahan, 978 F. Supp. 452, 458 (W.D.N.Y. 1997); 42 U.S.C.A. 423 (d) (1) & (2); 

404.152 (a) & (b); 416.1446 (a); Mathewsv. Eldridge,424 U.S. 319, 96 S. Ct. 893, 47 

L.Ed.2d 18 (1976); Richardson v. Perales, 402 U.S. 389, 402, 91 S. Ct. 1420, 1427, 28 

L.Ed.2d 8.42 (1971). 

XIV. 

But for the constitutional defects in the Commissioner's actions, The Plaintiff 

would not have had her benefits unjustly taken away. 

xv. 

Plaintiff was in payment status and her cognizable property interest in benefits has 

been infringed by the unconstitutional actions of the ALJ. 

XVL 

The procedure used by the Defendant threaten to erroneously deprive Plaintiff of 

her constitutional rights. 

XVII. 
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Plaintiff has a sufficient claim of entitlement to Social Security Disability 

Benefits to trigger a protected property interest and thereby invoke the due process clause 

of the Fifth Amendment of the United States Constitution. 

WHEREFORE, Plaintiff pra¥s that the decision of the Defendant be reviewed and 

set aside, thereby restoring Plaintiff's benefits and entitlement and her claim for a period 

of disability and disability insurance benefits be reinstated based on the onset date of 

November 9, 2010; that the Court award attorney's fees and costs to Plaintiff's counsel 

pursuant to the Equal Access to Justice Act, 5 U.S.C. Section 504, as amended, and grant 

her such other and further relief as the Court deems just and equitable under the law. 

Dated this 28"' of August, 2012 

-~ 
Attorneys for Plaintiff 
AV ARD LAW OFFICES, P.A. 
P. 0. Box 101110 
Cape Coral, FL 33910 
239.945.0808 Tel. 
239.945.3332 Fax 
FL Bar No. 0997500 
E-mail:dmohney@avardlaw.com 
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because this Court does not have subject-matter jurisdiction to review the 

allegations raised in Plaintiffs complaint. 

II. 

(i) 

STATEMENT OF THE ISSUES 

WHETHER PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED 
PURSUANT TO RULE 12(b)(1) OF THE FEDERAL RULES OF CIVIL 
PROCEDURE BECAUSE PLAINTIFF FAILED TO EXHAUST HER 
ADMINISTRATIVE REMEDIES. 

WHETHER PLAINTIFF FAILED TO DEMONSTRATE THAT THIS 
COURT HAS JURISDICTION UNDER THE MANDAMUS ACT. 

Statement of the Case 

Procedural Historv 

Plaintiff applied for DIB in February 2007 alleging she became disabled on 

January 12, 2007. Deel. of Pat Herbst (Herbst Deel.) 113(a) (attached); Ex. 1 

(attached to Herbst Deel.). On April 14, 2009, an administrative law judge (ALJ) 

issued an unfavorable hearing decision finding Plaintiff not disabled. Herbst Deel. 

113(a); Ex. 1. The Appeals Council, however, granted Plaintiffs request for review 

on May 17, 2011, vacated the ALJ's decision, and remanded Plaintiff's DIB 

application to an ALJ for further proceedings. Herbst Deel. 113(a); Ex. 2. The 

Appeals Council also ordered the ALJ to consolidate the case with Plaintiffs 

subsequent applications for DIB and SS! filed in January 2011 and issue a new 

decision on the associated claims. Herbst Decl.113(a); Ex. 2, p. 3. On May 19, 

2011, the state agency issued a favorable determination finding Plaintiff disabled 

beginning November 9, 2010, based on her January 2011 applications. Herbst Deel. 

113(a); Ex. 3. Plaintiff appeared at a hearing on June 6, 2012, where the ALJ 

2 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA L. DUNNELLS, 

Plaintiff, 
v. Case No. 5:12-CV-484-0RL-10PRL 

MICHAEL J. ASTRUE, 
Commissioner of Social Security; 

Defendant. 

DEFENDANT'S MOTION TO DISMISS 
PLAINTIFF'S COMPLAINT FOR WRIT OF MANOAMUS 

Introduction 

Defendant, the Commissioner of Social Security (Commissioner), hereby 

moves this Court to dismiss this action pursuant to Rule 12(b)(1) of the Federal 

Rules of Civil Procedure because Plaintiff failed to show this Court has subject-

matter jurisdiction. On August 31, 2012, Plaintiff filed a complaint in this Court 

alleging the Commissioner terminated her disability insurance benefits (DIB) and 

Supplemental Security Income (SSI) without proper notice and in violation of her due 

process rights. Doc. 1, Campi. for Mandamus (Campi.). Plaintiff, however, failed to 

exhaust her administrative appeal remedies with respect to any issues regarding her 

eligibility for DIB and SSI and has not received a "final decision ... made after a 

hearing" from the Commissioner as required to obtain judicial review under the 

Social Security Act. Therefore, this Court should dismiss Plaintiffs complaint 
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considered her 2007 and 2011 applications, as ordered by the Appeals Council. 

Herbst Deel. Ex. 4 pp. 1-2. On July 30, 2012, the ALJ issued an unfavorable hearing 

decision finding Plaintiff not disabled, based upon her 2007 and 2011 applications. 

Herbst Decl.113(b); Ex. 4. The ALJ's decision advised Plaintiff that she had sixty 

(60) days to request review of the decision from the Appeals Council. Herbst Deel. 

113(b); Ex. 4. A copy of the ALJ's decision was mailed to Plaintiff and her 

representative. Herbst Decl.113(b); Ex. 4. On August 31, 2012, Plaintiff filed her 

complaint in this Court. Doc. 1 Campi. As of October 5, 2012, the Appeals Council 

had not received a request for review of the ALJ's decision from Plaintiff. Herbst 

Decl.113(c). 

(ii) Standard of Review 

A party may attack subject-matter jurisdiction under Rule 12(b)(1) of the 

Federal Rules of Civil Procedure by either a facial attack or a factual attack. 

Lawrence v. pundar, 919 F.2d 1525, 1528-29 (11th Cir. 1990). '"Facial attacks' on 

the complaint require the court merely to look and see if the plaintiff has sufficiently 

alleged a basis of subject-matter jurisdiction, and the allegations in his complaint are 

taken as true for the purposes of the motion." 1!L. at 1529 (quotations and brackets 

omitted). "'Factual attacks,' on the other hand, challenge the existence of subject­

matter jurisdiction in fact, irrespective of the pleadings, and matters outside the 

pleadings, such as testimony and affidavits, are considered." 1!L. (quotations and 

brackets omitted). Courts distinguished these two types of attacks as follows: 

3 
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On a facial attack, a plaintiff is afforded safeguards similar to those 
provided in opposing a Rule 12(b)(6) motion-the court must consider 
the allegations of the complaint to be true. But when the attack is 
factual, the trial court may proceed as it never could under 12(b)(6) or 
Fed. R. Civ. P. 56. Because at issue in a factual 12{b)(1) motion is the 
trial court's jurisdiction-its very power to hear the case-there is 
substantial authority that the trial court is free to weigh the evidence 
and satisfy itself as to the existence Of its power to hear the case. In 
short, no presumptive truthfulness attaches to plaintitrs allegations, 
and the existence of disputed material facts will not preclude the trial 
court from evaluating for itself the merits of jurisdictional claims. 

Jll (citations and indentions omitted). "If the court detenmines at any time that it 

lacks subject-matter jurisdiction, the court must dismiss the action." Fed. R. Civ. P. 

12(h){3). 

ARGUMENT 

PLAINTIFF'S ACTION SHOULD BE DISMISSED PURSUANT TO 
RULE 12(b)(1) OF THE FEDERAL RULES OF CIVIL PROCEDURE 
BECAUSE SHE FAILED TO DEMONSTRATE THAT SHE 
EXHAUSTED HER ADMINISTRATIVE REMEDIES. 

Plaintiff seeks judicial review of administrative actions of the Commissioner 

regarding her applications for DIS and SSI under Titles II and XVI, respectively, of 

the Social Security Act (Act). Plaintiff, however, failed to exhaust her administrative 

remedies, and, therefore, this Court does not have subject-matter jurisdiction to 

consider the allegations in her complaint. Any claim Plaintiff has regarding her 

entitlement to DIS or SSI necessarily arises under the Act. See 42 U.S.C. §§ 423, 

4 
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A. 42 U.S.C. § 405(g) Authorizes Judicial Review Only After a Claimant 
Exhausts her Administrative Appeal Remedies. 

Here, Plaintiff cannot establish subject-matter jurisdiction under 42 U.S.C. 

§ 405(g) because she has not received a "final decision ... made after a hearing" 

from the Commissioner that would be subject to judicial review. See Califano v. 

Sanders, 430 U.S. 99, 108, 97 S.Ct. 980, 985-86 (1977). The Act does not define 

"final decision," instead leaving it to the Commissioner to give meaning to that term 

through regulations. See 42 U.S.C. § 405(a); Sims v. Apfel, 530 U.S. 103, 106, 120 

S.Ct. 2080, 2083 (2000); Weinbergerv. Salfi, 422 U.S. 749, 766, 95 S.Ct. 2457, 

2467 (1975). Under the Act, the authority to determine what constitutes a "final 

decision" ordinarily rests with the Commissioner. See Mathews, 424 U.S. at 330. 

"The statutory scheme is thus one in which the [Commissioner] may specify such 

requirements for exhaustion as he deems serve his own interests in effective and 

efficient administration." Salfi, 422 U.S. at 766. 

In accordance with the Act, the Commissioner has established a multi-tiered 

administrative review system generally consisting of an initial detenmination, a 

reconsideration determination, a hearing decision by an administrative law judge 

(ALJ), and discretionary review by the Appeals Council. See 20 C.F.R. §§ 

404.900(a)(1 )-(5), 416.1400(a)(1 )-(5) (2012). 3 A claimant dissatisfied with a 

consent to be sued in any court define that court's jurisdiction to entertain the suit."' Id. 
(quoting United States v. Sherwood, 312 U.S. 584, 586, 61 S.Ct. 767, 769-70 (1941)f 
Where a right, such as the right to sue, is a creature of statute, and the statute provides a 
special remedy, that remedy is exclusive. See United States v. Babcock, 250 U.S. 328, 
331, 39 S.Ct. 464, 465 (1919). 
3 AU references to 20 C.F.R., below, are to the 2012 version unless otherwise noted. 

6 
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1382. Judicial review of claims arising under the Act is permitted only in accordance 

with 42 U.S.C. § 405{g). 1 42 U.S.C. § 405(g) states in pertinent part: 

Any individual, after any final decision of the Commissioner of Social 
Security made after a hearing to which he was a party, irrespective of 
the amount in controversy, may obtain a review of such decision by a 
civil action commenced within sixty days after the mailing to him of 
notice of such decision or within such further time as the 
Commissioner of Social Security may allow. 

In addition, 42 U.S.C. § 405(h) specifically limits judicial review of a final decision by 

the Commissioner as outlined in 42 U.S.C. § 405(g). stating: 

No findings of fact or decision of the Commissioner of Social Security 
shall be reviewed by any person, tribunal, or governmental agency 
except as herein provided. No action against the United States, the 
Commissioner of Social Security, or any officer or employee thereof 
shall be brought under section 1331 or 1346 of Title 28 to recover on 
any claim arising under this subchapter. 

The Supreme Court has held that 42 U.S.C. § 405(g). to the exclusion of the federal 

jurisdiction statute, is the sole avenue for judicial review of claims arising under the 

Act. See Heckler v. Ringer, 466 U.S. 602, 614-15, 627, 104 S.Ct. 2013, 2021-22 

(1984); Mathews v. Eldridge, 424 U.S. 319, 327, 96 S.Ct. 893, 899 (1976). Further, 

under the doctrine of sovereign irnmunity, all requirements for judicial review as set 

forth in the statute rnust be satisfied. See United States v. Dalm, 494 U.S. 596, 608, 

110 S.Ct. 1361, 1368 (1990). 2 Accordingly, 42 U.S.C. § 405{g) is the exclusive 

jurisdictional basis for judicial review of cases arising under the Act. 

1 42 U.S.C. § 405(g) applies to SS! under 42 U.S.C. § 1383(c)(3). 

2 It is well settled that, "[a}bsent a waiver, sovereign immunity shields the Federal 
Government and its agencies from suit." Federal Deposit Insurance Coro. v. Meyer, 510 
U.S. 471, 475, 114 S.Ct. 996, 1000 (1994). Further, "the 'terms of the [United States'] 
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determination or decision must request administrative review within a set period and 

in order. See 20 C.F.R. §§ 404.900(a){1)-(5), 416.1400(a)(1)-{5). If a claimant does 

not pursue her administrative appeal rights through this process, the last 

administrative determination or decision becomes binding. See 20 C.F.R. §§ 

404.905, 404.921, 404.955, 404.981, 416.1405, 416.1421, 416.1455, 416.1481. 

Plaintiff cannot establish subject-matter jurisdiction under§ 405{g) because 

she did not complete the administrative appeal process. Plaintiff specifically 

contests the ALJ's July 12, 2012, decision that she was not entitled to DIS or SSI 

based on her 2007 or 2011 applications. Doc. 1, Campi. The ALJ considered 

Plaintiff's 2007 and 2011 applications based on the Appeals Council's remand order 

dated May 17, 2011. Herbst Deel.~ 3{a), (b); Exs. 2, 4. Although the state agency 

issued a favorable determination on May 19, 2011, finding Plaintiff disabled 

beginning November9, 2010, based on her2011 applications, theALJ, pursuant to 

the Appeals Council's remand order, consolidated Plaintitrs 2007 and 2011 

applications and held a hearing. Herbst Deel.~ 3(a), (b); Exs. 3, 4. On July 30, 

2012, the ALJ issued an unfavorable hearing decision, finding Plaintiff not disabled 

under either her 2007 or 2011 applications. Herbst Deel.~ 3(b); Ex. 4. The ALJ's 

decision advised Plaintiff that she had sixty (60) days to request review of the 

decision from the Appeals Council. Herbst Deel.~ 3(b); Ex. 4. Plaintiff, however, did 

not request review of the ALJ's decision and instead filed her complaint in this !!:ourt. 

Doc. 1 Campi.; Herbst Deel.~ 3{c). 

7 
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Accordingly, Plaintiff did not complete the administrative appeal process 

because she did not request Appeals Council review of the ALJ's hearing decision 

and did not provide any explanation for her failure to do so. See Herbst Deel. '\l 3(c). 

Consequently, Plaintiff did not receive a "final decision ... made after a hearing" as 

required for judicial review under 42 U.S.C. § 405(g). See Sims, 530 U.S. at 106-07 

("If a claimant fails to request review from the [Appeals] Council, there is no final 

decision and, as a result, no judicial review in most cases."). Thus, Plaintiff has not 

received a final decision, as the regulations define that term, and has failed to 

establish the statutory prerequisites for judicial review. 

Also, the Act and controlling case law bar judicial review of the 

Commissioner's determinations or decisions involving Social Security benefits 

absent exhaustion of administrative remedies even if the individual challenges the 

Commissioner's denial on evidentiary, rule-related, statutory, constitutional, or other 

legal grounds. See 42 U.S.C. § 405(g), (h); Shalala v. Illinois Council on Long Term 

Care Inc., 529 U.S. 1, 10, 120 S.Ct. 1084, 1091-92 (2000); ~ 422 U.S. at 762; 

Cochran v. U.S. Health Care Fin. Admin., 291 F.3d 775, 779-80 (11th Cir. 2002). 

As the Supreme Court has explained, a primary purpose of the rule requiring 

administrative exhaustion is: 

the avoidance of premature interruption of the administrative process. 
The agency, like a trial court, is created for the purpose of applying a 
statue in the first instance. Accordingly, it is normally desirable to let 
the agency develop the necessary factual background upon which 
decisions should be based. And since agency decisions are frequently 
of a discretionary nature or frequently require expertise, the agency 
should be given the first chance to exercise that discretion or to apply 
that expertise. 
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Additionally, Plaintiff did not allege any basis for waiver of the exhaustion 

requirement. Courts may excuse a claimant from exhausting administrative 

remedies in certain special cases, such as where the claimant raises a challenge 

wholly collateral to her claim for benefits and makes a colorable showing that her 

injury could not be remedied by the retroactive payment of benefits after exhaustion 

of her administrative remedies. See Ringer, 466 U.S. at 618; but see Schweiker v. 

Chilicky, 487 U.S. 412, 424 (1988) (holding that constitutional claims arising under 

the Act are subject to administrative exhaustion). Plaintiff has not alleged any 

sustainable basis for the Court to excuse exhaustion. Doc. 1, Campi. Accordingly, 

Plaintiffs case is not a special case in which the failure to exhaust may be excused. 

Therefore, because Congress has authorized judicial review only of a 0final decision" 

as defined by the Commissioner and Plaintiff has not exhausted his administrative 

appeal remedies as required to obtain a "final decision," this Court lacks subject­

matter jurisdiction and should dismiss Plaintiffs complaint. See Fed. R. Civ. P. 

12(h)(3) ("If the court determines at any time that it lacks subject-matter jurisdiction, 

the court must dismiss the action."). 

B. The Commissioner Provided Plaintiff with Prooer Hearing Notice and Her Due 
Process Rights Were Not Violated. 

Plaintiff also alleges the ALJ failed to provide proper notice that the scope of 

the June 2012 hearing would include her 2007 and 2011 appli~ations and that her 

due process rights were violated following the ALJ's denial of her applications. Doc. 

1. Campi. Plaintiff, however, failed to provide any basis for her due process 

allegation. The mere allegation of a substantive due process violation is not 

10 
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McKart v. United States, 395 U.S. 185, 193-94, 89 S.Ct. 1657, 1662-1663 (1969). 

The failure to exhaust administrative remedies may hinder judicial review when the 

individual failed to allow the agency to make a factual record, exercise its discretion, 

or apply its expertise. !fh at 194. Allowing an agency the opportunity to review an 

individual's claim through the administrative process also permits the agency the 

opportunity to discover and correct its own errors and may eliminate the need for 

judicial involvement altogether. !fh at 195. 

The Supreme Court also has recognized that 42 U.S.C. § 405(g) is more than 

a codification of the judicially developed doctrine of exhaustion. See Salfi, 422 U.S. 

at 766. As discussed above, 42 U.S.C. § 405(g) expressly allows judicial review 

only of a "final decision ... after a hearing," and Congress has left it to the 

Commissioner to flesh out the meaning of that term. See 42 U.S.C. § 405(a); Sims, 

530 U.S. at 106; ~ 422 U.S. at 766. Because Congress authorized judicial 

review only of a "final decision," as defined by the Commissioner, and Plaintiff failed 

to exhaust her administrative appeal remedies as required to obtain a 11final 

decision," Plaintiffs case must be dismissed. Ringer, 466 U.S. at 618-19 (holding 

dismissal appropriate because of failure to exhaust administrative remedies); Mantz 

v. Soc. Sec. Admin., No. 12-10198, 2012 WL 3324226, at *1 (11th Cir. Aug. 15, 

2012) ("Because [claimant] failed to exhaust her remedies and she does not raise a 

constitutional claim, the district court properly concluded that it lacked jurisdiction to 

hear her appeal.''); Crayton v. Callahan, 120 F.3d 1217, 1220-22 (11th Cir. 1997) 

(dismissing claimants' class action for failure to exhaust administrative remedies). 
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sufficient to raise a "colorable" constitutional claim to provide subject matter 

jurisdiction. "[l]f the mere allegation of a denial of due process can suffice to 

establish subject-matter jurisdiction, then every decision of the ... [Commissioner] 

would be LJudicially] reviewable by the inclusion of the [magic] words" "arbitrary" or 

"capricious.'' Hoye v. Sullivan, 985 F.2d 990, 992 (9th Cir. 1992) (quoting Robertson 

v. Bowen, 803 F.2d 808, 810 (5th Cir. 1986). "Every disappointed claimant could 

raise such a due process claim, thereby undermining a statutory scheme designed 

to limit judicial review.'' J:!mt!1, 985 F.2d at 992 (quoting Holloway v. Schweiker, 724 

F.2d 1102, 1105 (4th Cir. 1984); see also Holland v. Heckler, 764 F.2d 1560, 1562 

(11th Cir. 1985) (holding plaintiffs allegation that she lacked counsel did not raise a 

constitutional claim). Where a constitutional claim "clearly appears to be immaterial 

and made solely for the purpose of obtaining jurisdiction or where such claim is 

wholly insubstantial or frivolous," the claim may be dismissed for lack of jurisdiction. 

Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 89, 118 S.Ct. 1003, 1010 (1998) 

(quoting Bell v. Hood, 327 U.S. 678, 682-683, 66 S.Ct. 773, 776 (1946)). 

Here, Plaintiff alleges the Notice of Hearing stated only her 2007 application 

would be addressed at the hearing and the ALJ erred in considering her 2011 

applications in his July 2012 hearing decision. Doc. 1, Campi. However, as the ALJ 

correctly noted, the Appeals Council's order of remand noted Plaintiffs 2011 

applications and directed the ALJ to "associate the claim files" and issue a new 

11 
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decision on the "associated claims."4 Herbst Deel. 'If 3(a); Ex. 2, p. 3; Ex. 4. The 

Appeals Council also ordered the ALJ to offer Plaintiff the opportunity for a new 

hearing, address the evidence that was submitted with the request for review, and 

take further action as needed to complete the record and issue a new decision. 

Herbst Deel. Ex. 2, p.3. 

The record demonstrates that the ALJ considered Plaintiff's objection to the 

scope of the hearing and denied her request to limit the scope of the hearing to her 

2007 application, in accordance with the regulations. Herbst Deel. Ex. 4. See 20 

C.F.R. 404.939, 416.1439. The ALJ further found Plaintiff received notice that her 

2007 and 2011 applications would be heard pursuant to the Appeals Council's order. 

Herbst Deel. Ex. 4. Accordingly, Plaintiff received adequate notice regarding the 

scope of the hearing and her due process rights were not violated. As such, Plaintiff 

failed to demonstrate that this Court has subject-matter jurisdiction, and any 

allegation of a violation of a constitutional right is without merit. 

PLAINTIFF FAILED TO DEMONSTRATE THAT THIS COURT HAS 
JURISDICTION UNDER THE MANDAMUS ACT. 

Plaintiff titled her complaint a "Compliant for Mandamus" and requested that 

the Court issue a mandamus order. Doc. 1, Campi. To the extent that the Court 

construes Plaintiff's complaint as an action under the Mandamus Act, 28 U.S.C. 

§ 1361, Plaintiff failed to demonstrate the Court has jurisdiction under the 

Mandamus Act or that she would be entitled to mandamus relief if the court had 

4 See Hearings Appeals, and litigation Law Manual (HALLEX) 1-4-2-101 II C 1 a, 2005 WL 
2542608 (Consideration of Subsequent Applications When Processing New Court Cases). 
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~. 327 F.3d at 1258 (quoting Jones v. Alexander, 609 F.Zd 778, 781 (5th 

Cir.1980), and Ringer, 466 U.S. at 616 (quotations and brackets omitted)). 

Plaintiff failed to establish the requirements necessary to obtain relief under 

the Mandamus Act. Plaintiff failed to show she has a clear right to the relief 

requested. An ALJ properly reviewed and denied Plaintiff's applications, and she 

failed to show she has a "clear right" to DIB or SSL Plaintiff also failed to show that 

the Commissioner has a clear nondiscretionary duty to act or that the Commissioner 

acted in manner not consistent with the Act and the implementing regulations. The 

Commissioner properly notified Plaintiff of the procedure for requesting review of the 

ALJ's decision and she did not avail herself of these procedures. 

Plaintiff also failed to show that no other adequate remedy is available and 

that she exhausted all other avenues of relief. As discussed above, Plaintiff failed to 

exhaust her administrative remedies. The administrative process provides an 

adequate remedy to address Plaintiff's allegations, and if Plaintiff was dissatisfied 

with the ALJ's decision, she could have sought Appeals Council review. Plaintiff 

failed to provide any legitimate basis for abandoning the administrative process. 

Plaintiff, therefore, failed to show that this Court has jurisdiction under the 

Mandamus Act and she would not be entitled to relief under the Mandamus Act, 

even if the Mandamus Act applied to DIB or SSI claims. 

14 
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such jurisdiction. As explained in detail above, Congress made 42 U.S.C. § 405(g) 

the sole avenue for court review of DIB and SSI matters. See 42 U.S.C. § 405(g), 

(h); Ringer, 466 U.S. at 614-15, 627, 104 S.Ct. at 2021-22; Eldridge, 424 U.S. at 

327, 96 S.Ct. at 899. Consequently, it is the Commissioner's position that 

mandamus jurisdiction does not extend to DIB or SSI matters. 5 Nevertheless, even 

if mandamus were to apply, Plaintiff does not satisfy the narrow requirements for 

mandamus jurisdiction. A district court has original jurisdiction under the Mandamus 

Act over "any action in the nature of mandamus to compel an officer or employee of 

the United States or any agency thereof to perform a duty owed to the plaintiff." 28 

U.S.C. § 1361. "Mandamus is an extraordinary remedy which should be utilized only 

in the clearest and most compelling of cases." Cash v. Barnhart, 327 F.3d 1252, 

1257 (11th Cir. 2003) (quoting Carterv. Seaman's, 411F.2d767, 773 (5th Cir. 

1969) (quotations and bracket omitted)). 

The test for jurisdiction is whether mandamus would be an 
appropriate means of relief. Mandamus relief is only 
appropriate when: (1) the plaintiff has a clear right to the relief 
requested; (2) the defendant has a clear duty to act; and (3) no 
other adequate remedy is available. Put another way, a writ of 
mandamus is intended to provide a remedy for a plaintiff only if 
he has exhausted all other avenues of relief and only if the 
defendant owes him a clear nondiscretionary duty. In resolving 
whether section 1361 jurisdiction is present, allegations of the 
'complaint, unless patently frivolous, are taken as true to avoid 
tackling the merits under the ruse of assessing jurisdiction. 

5 The Supreme Court and the Eleventh Circuit have not decided whether mandamus 
jurisdiction barred by 42 U.S.C. § 405(g) and (h). See Ringer, 466 U.S. at 616, 104 S. Ct. at 
2022; Ljfestar Ambulance Sert., Inc. v. United States, 365 F.3d 1293, 1295 n.3 (11th Cir. 
2004). 
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CONCLUSION 

The Commissioner respectfully requests that the Court dismiss this case with 

prejudice pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure because 

Plaintiff failed to show that this Court has subject-matter jurisdiction. 

Respectfully submitted, 
ROBERT E. O'NEILL 
United States Attorney 

By: s!John E Rudy /II 
JOHN F. RUDY, Ill 

Of Counsel for the Defendant: 

Assistant United States Attorney 
Florida Bar No. 0136700 
400 North Tampa Street Suite 3200 
Tampa, Florida 33602 
Telephone; (813) 274-6057 
Facsimile; (813) 301-3103 
E-mail: John.Rudy@usdoLqov 

Mary Ann Sloan, Regional Chief Counsel, Atlanta 
Dennis R. Williams, Deputy Regional Chief Counsel 
Susan Kelm Story, Branch Chief 
Natalie K. Jemison, Assistant Regional Counsel 
Social Security Administration 
Office of the General Counsel, Region IV 
61 Forsyth Street S.W., Suite 20T45 
Atlanta, Georgia 30303 
Natalie.jemison@ssa.gov 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on January 10, 2013, I electronically filed the 

foregoing with the Clerk of Court by using the CM/ECF system which will send a 

notice of electronic filing to the following: 

Douglas M. Mahoney, Esquire 
P.O. Box 101110 
Cape Coral, FL 33910 

16 

s/John F. Rudy Ill 
JOHN F. RUDY, Ill 
Assistant United States Attorney 
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3). Commissioner granted the Plaimiffs second applicntion based on the opinion of the 

Phlimiffsophlhalmologist, Daniel Pope. M.D. {ExhibiL C; Doc. No. 14, pp.10-ll), According 

lO Commissioner, this impaim1ent is unrelated to the Plaintifrs first application because it 

contnined no significant evidence of visuul loss (Exhibit C; Doc. No. 14, pp. JO~ 11). Rather, the 

Commissioner bnsed his decision in the Plaintiffs first application on the Plaintiffs bipolar 

di.<order and asthma (Doc. No. 14-1, pp. 10-11 ). 

On March 14, 2012, the Commissioner issued Notice of Hearing notifying the Plaintiff 

that :m administrative he<:1ring will take place on June 6, 2012 (Exhibit A-1). The Notice of 

Hearing also informed the Plaintiff that only her upplica1ion of February 14, 2007, will be 

comidered. (Exhibit A-3). 1 The Notice of Hearing made no mention whatsoever thal the 

Pl;;iintiff's application, dated January 26, 2011, which was approved based on an unrelated 

impaim1en1, would also be considered {Exhibit A: Doc. No. 14-1, p. 3). 

In spite of his statement in the Notice of Hearing Lhat the hearing will be limited to 

consideration of February, 2007 application, and over the Plninti!T's objection, 1he Al..J without 

proper notice2 decided to reconsider the Commissioner's decision on the Plaintiffs second 

application as well (Doc. No. 14-1, p. 25). On July 30, 2012, the AU issued nn unfavorable 

decision, finding tl1at the Plaintiff was not disabled from January 12, 2007 through the date of the 

1 Relevant portion of the Nolice of Hearing stated: "The hearing concerns your application of 
February 14, 2007, for a Period of Disability and Disubilily Insunmce Benefits under sections 
2 l 6(i) and 223(a) of the Social Security Act (the Act). The AU will consider whether you arc 
disabled under sections 216(i) and 223(a) of lhe Act." (Exhibit A-3). 
2 It is mandatory that the Notice of hearing include the specific issues to be decided and be given 
to the claimant within 20 days of the ndminislrative hearing. 20 C.F.R. § 404.938(a)-(b). 
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DEBRA L. DUNNELS, 
Plaintiff 

vs. 

UNITED STA TES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

Case No. 5: I 2-CV-484-0RL-I OPRL 

MICHAELJ. ASTRUE. 
Commissioner of Social Security, 
Defendnm 

PLAINTIFF'S RESPONSE TO DEFENDANT'S 
MOTION TO DISMISS PLAINTIFF'S COMPLAINT 

COMES NOW the Plaintiff. who objects to Defendant's Motion to Dismiss Plaintifrs 

Complaint for Writ of Mandamus (Doc. No. 1). Central to Defendant's argument is thal this 

Court has no jmisdiclion because the Plaintiff failed to exhaust administrative remedies. 

Defendant's argument lacks merit for the reasons discussed below. 

Factual and Procedural Background 

On February 2, 2007, the Plaintiff filed her frrst application for a period of disabilily and 

disability insurance benefiL< (Doc. No, 14-1, pp. 2, 8). On January 26, 2011, the Plaintiff filed 

her second application for a period of disability and disability insurance benefits (Doc. No. 14-1, 

p. 19). On the same date, she also filed an application for Supplemental Securlty Income (Doc. 

No. 14-1, p. 19-20). On May 17, 2011, while the Plaintifrs second application was Slill pending, 

the Appeals Council remanded the Plaintiffs first claim (Doc. No. 14-1, p. 14). 

Two days later, on May 19, 2011, the Commissioner reached n decision on the Plaintiff's 

second application fmding the Plaintiff was disabled as of November 9, 2010 (Doc. No. 14-1, p. 
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AU's decision (Doc. No. 14-1, p. 46). On August 31, 2012, the Pluintiff filed her complaint 

wilh this Coun (Doc. No. 1).3 

I. This Courl has jurisdiction because in her Complaint the Plaintiff raises a collateral 
constitutional claim-the Commissioner's Notice of Hearing did not inform the 
Plaintirf that the ALJ wm be reconsidering the Commissioner's decision on the 
Plaintifl"s second application; in addition, the Plaintiff has the potential for 
irreparable injury-loss of Medicare benefits which are not recompensable through 
retroactive relief. 

[n Matlwws v. Eldridge, 424 U.S. 319, 330-31 (1976), United States Supreme Court held 

that even though t11e Plaintiff did not exhaust her administr:itive remedies, federal court had 

jurisdiction conferred by 42 U.S.C. § 405(g) because lhe Plaintiff's claim was collateral to her 

claim for entitlement to benefits due to its constitutional nature and reveals the potential for 

irrcpurablc injury not recompcnsablc lhroug.h retroactive relief. 

This Court has previously applied the holding in Eldridge in Christe11se1z v. Apfel, No. 98-

324-ClV-FTM-210, 1999U.S. Dist. LEXIS 23268. at *8-9 (M.D. Fla. Oct. 14, 1999) and Ril'e v. 

Apfel, 2:99-CV-31-FTM-22D, 2000 WL.33595519 (M.D. Fla. June 20, 2000). In Christensen v. 

Apfel, No. 9S-324-CIV-FTM-21D, 1999 U.S. Dist. LEXIS 23268, at *8-9 (M.D. Fla. Oct 14, 

1999), held I.hat the Court had jurisdiction under circumslances very similar to the present case. 

In Chrisrensen, the plainliff was awarded benefits, but nevertheless, appealed the 

Commissioner's decision contesting the disability onset da1e. /d. at *3. The Administrative Law 

Judge I.hen overtumed the Commissioner's previously favorable decision. id. at *4. Ho\Vever, in 

the Notice of Hearing, the Administrative Law Judge failed tO notify the plaintiff thnl he was 

reconsidering the previously awarded benefits and that he plans to con,sider at the henring the 

3 
The Plaintiff did not seek review ~ith the Appeals Council before filing the Complaint in this 

case. Nevertheless, due to the constitutional due process clnim that the Commissioner did not 
give the Plaintiff proper notice, ll1is Court has jurlsdiclion based on Mathews v. Eldridge, 424 
U.S. 3 I 9 (1976) and/or based on mandamus (28 U.S.C. § 1331 ). The Plaintiff did file a request 
for review with the Appe::ils Council on December 13, 2012 (Exhibit B). 
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Plain1iffs disability after the date he was awarded benefits. Id. ol *13. As a resuh, the plnintiff's 

montl1ly income and Medicare benefits were tenninated and all of the Plaintifrs previous 

benefits were considered an overpayment to the plaintiff. Id. nl *4. The Court held that it hod 

jurisdiction. Id. at * 14-15. The Court explained thut the plaimiff s constitutional rights were 

violated because the plaimiff was nm able to properly prepare for the henring. /d. at 14. As a 

result of the constitutional violation, the plaintiff suffered irreparable harm because with losing 

disability, the plaintiff lost Medicare bencfi1s "which no amount of benefits may repair.', Id. at 

• 15. The Court also made an identical ruling in Rice v. Apfel, 2:99-CV-31-FTM-22D, 2000 

WL33595519 (M.D. Fla. June 20, 2000). 

Similarly, in the present case, the Notice of Hearing slated that the •·hearing concerns 

your application of Fcbrnary J 4, 2007'' (Exhibit A, p. 3). There was no mention in the Notice of 

Hearing thal the Administrative Law Judge ("AU") would consider the Plainlifrs subsequent 

application on which the Plaintiff was granted benefits (Exhibit A). This is despite the fact that 

Regulations in no uncertain words state that "l tlhe notice of hearing will contain a statement of 

the specific issues to be decided."20 C.F.R. § 404.938(b). The regulations also require the 

notice to be wil.hin 20 days of the hearing. 20 C.F.R. § 404.938(n). 

The ALJ's decision to consider the Commissioner's decision on the Plaintiff's second 

applicmion wirhout notifying the Plaintiff is particularly worrying because "[t]he purpose of the 

notice of hearing is lo allow the plaintiff to adequately prepare to litigate the issues at the 

hearing." Id. (citing Benko v. Schweiker, 551 F. Supp. 698, 703 (D.N.H. 1982)). In fact, "[a]n 

elementary and fundamental requirement of due process in any proceeding which is to be 

accorded finality is nolice reasonably calculaled. under all the circumstances, co apprise 

interested parties of the pendency of the action and afford them nn opportunity to present their 
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to consolidate claims from both Plaimiff's applications (Doc. No., pp. 10-12). However, 

fourteen months after the remand order, the ALJ sent the Plaintiff Notice of Hearing where the 

AU direc1ed the Plaintiff that he was not considering the 2011 application and only 2007 

application (see Exhibit A, p. 3). Thus, the AC remand order is not relevnnt. 

Furthermore, the Plnintiff's second npplication was approved based on new evidence 

from Dr. Pope aboul Plain1iffs visual loss-impairment which was nol alleged on the Plainliffs 

first applicolion. Plaintifrs visual loss was not even found to be severe in the first application 

(Ex. C; Doc. No. 14, pp. J 0-11 ).' Given that (I) the AU stated that he will consider only the 

Pinintlff's first application in the Notice of Henring. an<l given that (2) the Plaintiffs second 

application was approved on the impairment largely deemed unrelated to the first application by 

the Commissioner, it was entirely reasonable for the Plaintiff to construe the Notice of Hearing 

to say cxaclly what il had suid-thut t11e AU would be considering only the Plaintiff's first 

application. 

Furthermore, HALLEX, section I-5-3-17,5 which applies to non-duplicative claims, states 

that where the Appeals Council is aware of a decision on the subsequent application and ::igrees 

with it, it should leave the determination on the other application undisturbed. Because the 

Plaintiffs second application involved a new impainnenl, vision loss. based on which Disability 

Determination Services found lhe Plaintiff disabled, t11e Plaintiffs second applicntion was not 

duplicative. lo addition, 20 C.F.R. § 404.976(b), HALLE){ l-3-5-206 and 1-3-3-67 as well as 

4 State agency approved the Plaintiffs second applicmion based on the opinion of • 
ophthalmologist, Daniel Pope, M.D. (Exhibit C). The Plaintiffs first application, however, wns 
largely based on bipolar disorder and asthmn (Doc. No, 14-1, pp. 10-J 1). 
5 http://ssa.gov/OP _Home/hallexll-05/I-5-3-18.html 
"http://www.ssa.gov/OP _Home/hallex/I-03/l-3-5-20.html 
1 http:llwww.ssa.gov/OP _Home/hallex/I-0311-3-3-6.html 

case 5:12-cv-00484-PRL Document 15 Filed 01/22/13 Page 5 of 11 PagelD 100 

objections." Butland v. Bowe11, 673 F. Supp. 638, 641 (D. Ma. 1987). Federal courts have 

accorded due process rights to various recipients of government benefits. including Social 

Security Disability benefits. See, e.g., Rooney v. Shalola, 879 F. Supp. 252 (E.D.N.Y. 1995) 

(applicant for Social Security benefits); Bwland v. Bowen, 673 F. Supp. at 641 (applicant for 

Social Security benefits); Dealy v. Heckler, 616 F. Supp. 880, 884-86 (W.D. Mo. 1984) 

(upplicanl for Social Security disability benefits); Ressler v. Pierce, 692 F.2d 1212, 1214-16 (9th 

Cir. 1982) (applicanlS for federal rent subsidies); Kelly v. Rm'lroml Retirement Board, 625 F.2d 

486, 489-90 (3d Cir. 1980) (applicant for disabled child's annui1y under Railroad Reliremem 

Acl): Wright v. Califmw. 587 F.2d 345, 354 (7th Cir. 1978) (applicams for social security 

benefits); Raper v. Lucey, 488 F.2d 748 (1st Cir. 1973) (applicant for driver's license). 

A~ in Christensen, Commissioner's Notice of Hearing which dearly and unequivocally 

stated will concern the Plnintifrs. 2007 application. (Exhibit A, p. 3), precluded the Plaintiff from 

being able to adequately prepurc for the hearing which featured a surprise stalemenl from the 

ALI that he will consider both applications. Likewise, the Plaintiff suffered an irreparable injury 

because termination of Plaintiffs disability precluc.les her from receiving Medicare benefits. 42 

U.S.C. § 426(b). In fact, "no amount of [disability] benefits may repair" the loss of Medicare 

benefits. Christensen v. Apfel, 1999 U.S. Dist. LEXIS 23268, at *15. Indeed, with current 

backlog it could be years before the Commissioner finally approves the Plaintiffs cuse, and it 

would then be impossible for the Plaintiff to lrnvel back in time and obtain access to treatment 

that she would have otherwise had with Medicare. Therefore, this Court has jurisdiction under 

Mat/Jews v. Eldridge, 424 U.S. 319 (1976). 

TI1e Commissioner argues that the Plaintiff nevertheless received a proper notice because 

the Appeals Council's reninnd order included language directing lhe Administrutive Law Judge 
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Program Operations Manual System ("POMS") GN 03 l 04.370' state that the Appeals Council 

would not consider evidence which is not relevant to the disability period. Jn this case, the 

evidence regarding lhe Plaimirrs vision loss was only relevant to her second applica\ion because 

it sugge.•aed a disabilily onset dale just before the Plaintiffs second application was filed 

(Exhibit C; Doc. No. 14, pp. 10-11). Thus, HALLEX sections l-5-3-17, 1-3-5-20, 1-3-3-6, and 

POMS GN 03104.370 suggest that I.he AU should have left the second decision undisturbed. 

Moreover, the AU did not have authority to consolidate the claims. HALLEX I-2-1-65 

states thnt the AU may consolidate claims when: (a) "[r]equests for heating are pending on 

more thon one claim under nny Social Security Administration administered law" or (b) "fa] 

request for hearing is pending on one claim und another claim involving one or more of the same 

issues (common issues) is also pending at another level in SSA." In this case, the ALI did not 

have the nulhority to consolidate the two claims becnuse the decision on lhe Plailllifrs second 

appiicalion was no longer "pending", Instead, the Plaintiff's second application was approved 

(Doc. No. 14-1, p. 3), and as such, no longer "pending". In focl, lhe second applic:nion was 

approved two days after the Appeuls Council's remand order (Doc. No. 14-1, pp. 3. 14). 

Therefore, the AU had no autl1ority to consolidate the PlaintifPs second npplication with her 

first application. 

In sum, the Commissioner informed the Plaintiff that the AU will only consider lhe 

Plaintiffs first application at the he::iring (Exhibit A, p. 3). However, at the hearing the AU 

considered both applications contrary to his statement in the Notice of Hearing. The Plaintiffs 

due process rights were, therefore violated. As a result of this violation, the Plaintiff suffered 

irrepurable hann because, with the termination of Social Disability Benefits, the Plaintiff had 

8 https://secure.ssa.gov/poms.nsf/lnx/0203104370 

I;; Jl'v •. 
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become ineligible for Medicare, which would have provided the Plaintiff with crucial access to 

treatmenL 42 U.S.C. § 426(b); Christensen v. Apfel, 1999 U.S. Dist. LEXIS 23268, at *15. As 

such, the Commissioner violated the Plaintiffs due process rights ru1d this Court has jurisdiction. 

Eldridge, 424 U.S. at 330-31. 

IJ. This Court has mandamus jurisdiction because the Plaintiff proved a "clear right" 
to receive benefits based on the Defendant's determination that she is disabled· the 
Defendant violated his own clear and non-discretional duty to provide the Pfai~tiff 
with due process of law by issuing an improper notice; and there is no adequate 
administrative remedy available to the Plaintiff because this Court, and not the 
Appeal!i Council, must be considering constitutional issues. 

The district court has original jurisdiction over a mandamus action "to compel an officer 

or employee of the United States or any agency thereof to perfonn a duty owed 10 the plaintiff." 

28 U.S.C. § 1361. ··Mandmnus is only approprime when: (I) the plaintiff has a dear right to the 

relief requc~acd; (2) the defendant has a clear duty to act; and (3) ·no other adequate remedy (isj 

available."' Cas/1 v. Barn/um, 327 F.3d 1252, 1258 (I Ith Cir. 1258). Nevertheless, writ of 

mandamus is "is largely controlled by equitable principles and its issuance is a maner of judicial 

discretion." Id. (citing Carter v. Seamans, 411 F.2d 767, 773 (5th Cir. 1969)). "'In resolving 

, whether section 1361 jurisdiction is present. allegations of the complaim, unless patently 

frivolous, are taken as true to avoid tackling the merits under the ruse of assessing jurisdiction." 

Id. 

The Commissioner conclusively argues that the Plaintiff has not established that "she has 

a 'dear right to' DIB or SSL" (Doc. No. 14, p. 13). However, tl1e Commissioner does not 

provide an'y explanation why the Plaintiff has not established such a right. Furthennore, the 

Plaintiff did esl<lblish the "clear right" to benefits since the Commissioner did in fact find the 

Plaintiff disabled (Doc. No. 14-l, p. 3). It was nol until the AU violated the Plaintiff's 
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Conclusion 

For the foregoing reasons, this Court should deny the Defendant's motion 10 dismiss the 

Plaintiff~ complaint under Rule 12(b){ l) of the Federal Rules. of Civil Procedure nod assume 

subject matter jurisdiction based on Mathews v. Eldridge, 424 U.S. 319 and/or 28 U.S.C. § 1361. 

Respectfully submitted, 

s/Carol Avard 
CAROL AVARD 
Attorney for Plaintiff 
FL Bur No. 0834221 
Post Office Box 101110 
Cape Cora I, FL 33910 
Telephone: (239) 945-0808 
Facsimile: (239) 945-3332 
Email: cavard@avardlaw.com 

Is Douglas D. Mohney 
DOUGLAS D. MOHNEY 
Attorney for Plaintiff 
FL Bar No. 997500 
Avard Law Offices, PA 
PO Box 101110 
Cape Coral, FL 33910 
Telephone: (239) 945-0808 
Fax: 239-945-3332 
Email: drnohney@avardlaw.com 
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constilutionnl right w due process that the Commissioner unconstitmionally foun<l thut the 

Plaintiff is not disabled. 

The Commissioner had a clenr nnd nondiscretionary duty to act and to send the Plaintiff 

the Notice of Hearing "conlain{ing] a statement of the specUlc issues to be decided." 20 C.F.R. § 

404.938 (emphnsis ndded). The Commissioner had done just the opposile by informing the 

Plnimiff thal only the Plaintiff's first application will be considered al the hearing (Exhibit A, p. 

3). 

Finally, there is no other adequate remedy available to the Plaintiff. The Commissioner 

argues that the Plaintiff has appropriate relief from the Appeals Council. However, t11e present 

case involves a constitutional due process issue bused on lack of notice. The Appeals Council 

should nm discuss constilutional issues. Constitutional issues ure within the original jurisdiction 

of this Court. 28 U.S.C. § 1331. 

In short, the Plaintiff has established a "clear right01 to benefits as the Commissioner 

found her disabled before the AlJ decided, on h·is own initimive and without telling the Plaintiff, 

to reconsider the Commissioner's decision. The Commissioner had a clear and nondiscretionary 

duty to send the Plaintiff a notice outlining the issues to be considered ut the administrative 

hearing. 20 C.F.R. § 404.938; 8111/and, 673 F. Supp. at 640. The Plaintiff has no other adequate 

remedy because t11e Appeals Council is not suited to consider con/)'1.itutional issues and this Courl 

has original jurisdiction over such issues. 28 U.S.C. § 133 l. This Court has discretion to grant 

jurisdiction in n mandamus action based on equitable principles, and the Plaintiff respectfully 

requesls that this Court do so in her case. 
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CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that onJP..\Jlf. /I.I'-) :ld-._/~ 2013, 1 electronically filed the 

foregoing with lhe Clerk of the Court by using the CM/ECF system, which will send a notice of 

electronic filing to the following: 

JOHN F. RUDY, III, Assistant US Attorney 
Unites States Attorney's Office 
400 N. Tampa Street, Suite 3200 
Tampa, FL 33602 

s/ Carol Avard 
Carol Avard, Esq 
Attorney for Plaintiff 
Post Office Box 101 l IO 
Cape Coral, FL 33910 
FL Bar No. 0834221 
(239) 945-0808 

/s Douglas D. Mohney 
DOUGLAS D. MOHNEY 
Attorney for Plaintiff 
FL Bar No. 997500 
Avard Law Offices, PA 
PO Box 101110 
Cape Coral, FL 339 JO 
Telephone: (239) 945-0808 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA LYNNE DUNNELLS, 

Plaintiff, 

,., Case No: S:l:Z.cy-484-0e-ISPRL 

COMMISSIONER OF SOCIAL SECURITY, 

Defendant. 

ORDER 

The case was referred to the United States Magistrate Judge for report and 

recommendation on Defendant's Motion to Dismiss (Doc. No. 14). The Court having reviewed 

the report and recommendation of the magistrate judge, and there being no objections to the 

report filed by the parties, it is hereby 

ORDERED that the report and recommendation of the magistrate judge is hereby 

APPROVED. The Motion to Dismiss liled by the Defendant on January 10, 2013 is DENIED. 

DONE AND ORDERED al Orlando. FIOrida, this 

Copies to: 
Counsel of Record 
Unrepresented Parties 

SENIOR JUDGE 
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The Court should remand the present case instructing the Commissioner's to re­
award the Plaintiff benefits based on the abundant legal authority which supports 
such action on the grounds that the Commissioner is not entitled to improperly or 
negligently deny the PJaintifrs case ad infiniium and because the record establishes 
that the Commissioner negligently issued the Appeals Council's remand order two 
duys prior to approval of the Plaintiffs benefits1 and negligently and neylectfuHy 
took away the Plaintiffs benefits without notice and due process of law. 

A decision whether to order immediate award of benefits is a matter within the Court's 

discretion. See Lamb v. Bowen, 847 F.2d 698, 704 (I I th Cir. 1989); Ragland v. Shala/a, 992 

F.2d I 056, 1060 (I 0th Cir. 1993); Riclu11·dso11 '"Apfel, 44 F. Supp. 2d 1264 (M.D. Fin. 1998). A 

remi.md for an immediate award of benefits may be appropriate because of multiple reviews of a 

plaintitls claim due to negligence, obduracy, or bad faith of the Commissioner. Donahue v. 

Halter, 166 F. Supp. 2d 1143 (E.D. Mich. 200 I). Another relevant factor that may serve as the 

basis for the Court's immediate award of benefits is th!! length of lime the case has been pending. 

Sisco v. United States Dep'I of Health & H11mo11 Sem., 10 F.3d 739, 746 (10th Cir. 1993). 

Furi:hennore, the Commissioner is not entitled to remund "ad infl11it11111 until it correctly applies 

the proper legal standard and gathers evidence to support its conclusion.'' Sanders v. SecretmJ1 of 

Health & Hnmon Services, 649 F. Supp. 71, 73 (N.D.Alo. 1986). See also Thaete v. Shala/a, 826 

F. Supp. 1250, 1252 (D. Colo. 1983). 

In Walden '" Schweiker, 672 F.2d 835, 840 (11th Cir. 1982), Court of Appeals for !his 

Circuit reversed and rendered the decision of the Commissioner because of perfunctory manner 

1 The Appeals Council must filx the field office a claim flag if it is remanding lhe case and there 
is a subsequent claim pending al lower administrative level. Sf!e Hearings, Appeals and 
Litigation Law Manual ("HALLEX") 1-5-3-17, available at 
http://www.ssa.gov/OP _Homcniallc.,/1-05/1-5-3-17.html. See also POMS DI 12045.027 § FI, 
available at https://secure.ssa.gov/poms.nstllnx/0412045027. 
1 The ALJ had informed the Plaintiff that he will only consider her prior applicalion in the notice 
of hearing, but at the hearing itself. the ALJ infonned the Plaintiff that he will readjudicate the 
Plainitffs second application as well (Doc. No. 15-l, p.3). This court agreed with the Plaintiff 
that the Commissioner violated the Plaintiffs right to due process (Doc. No. 20, p. 5). 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORJDA 

OCALA DIVISION 

DEBRA L. DUNNELS, 
Plaintiff 

vs. Case No. 5: 12-CV-484-0RL- I OPRL 

CAROLYN W. COLVIN', 
Commissioner of Social Security, 
Defend.int 

PLAINTIFF'S RESPONSE TO DEFENDANT'S 
MOTION TO REMAND AND REQUEST TO REINSTATE AND A WARD THE 

PLAINTIFF HER BENEFITS 

COMES NOW the Plaintiff, ond responds to the Defondant's Motion to Remund tiled 

over the PlaintiWs objection. The Plaintiff objects to lhe Commissioner's Motion lo Remand 

because in the original complaint the Plaintiff asked the Court to set the Commissioner's 

decision aside and to reinstate the Plaintiff's benefits (Doc. No. I). The P1aintiff respectfitlly 

requests that the Comt remand the Commissioner's decision instructing the Commissioner to 

re-award benefits to the Plaintiff. Plaintiff's request is supported on the following grounds: 

1 Carolyn W. Colvin became the Acting Commissioner of Social Security on Februa_ry 14, 2013. 
Pursuant lo Rule 25(d)(J) of the Federal Rules of Civil Procedure, Carolyn W. Colvin should 
therefore be substituted for Commissioner, Michael J. Astrue, ns Defendant in this s~it. For 
simplicity, Plaintiff will refer to the Acting Commissioner as the Commissioner. 
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of the hearing, the quality and quantity of l!rrors on the part of AU, and lack of substantial 

evidence to support the ALJ's decision. 

In Sisco, IO F.3d at 746, Plaintiff's case has been evaluated ten times over the course of 

seveml years at various levels. Plaintiff supplied ample evidence for proving her disability. Id. 

The AU resented Plaintiff's persistence and refused lo take her decease seriously, at times 

treating her wilh indiflhcnce or disrespect. Id. On this basis, the Court reversed and remanded 

lhe case for an award of benefits indicating that the Secretary is not entitled to remrmd the case 

ad inflni111111 until it applies the proper standard. Id. 

In Sande1·s v. SecretWJ•ofHea/th & Human Servs., 649 F. Supp. 71, 73 (N.D. Ala. 1986), 

the claimant's application for disability benefits has been pending for over three years. The 

Appeals Council twice considered the claimant's application and denied benefits. Id. When 

before the district court, the Appeals Council once again asked for a reconsideration of the 

claimant's application, conceding that it erred in denying benefits based on the medical evidence 

before it. Id. The court refused and reversed and remanded the case for an award of benefits. 

noting that Appeals Council is not entitled to continue to have the case remanded ad infinitum, 

until it applies the proper standards. Id. 1 

Jn the present case, the Plaintiff filed for disability in 2007 (Doc No. 14-1, p. 2). This 

case was denied at the state agency and ar the hearing level by the ALJ in July, 2009 (Doc No. 

14-1, pp. 13, 24). The Plaintiffs cose was then remanded by the Appeals Council in May, 2011 

(Doc. No. 14-1, p. 14-18). The Plaintiff then had to wait for another 13 months in order to get a 

hearing with the judge (Doc. No. 14-1, p. 24). In the meantime, the Plaintiff filed u new 

application in January, 201 l, which was approved in May, 2011, only to be taken away one year 

,,ll' 13 'J 
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later wit/tout tlue process by the Commissioner (Doc No. 14-l, pp. 19-27; Doc. No. 201 p S -

R&R). 

The Commissioner was further negligent when the Commissioner issued two different 

and conflicting decisions in the space of two days. The Appeals Council remanded the case 

ordering the ALJ to consolidate both of the Plaintiffs applications; however, two days later the 

Commissioner approved the Plaintiffs second application for benefits (Doc No. 14-1, p. 3). 

These two decisions clearly indicale lack of the intra-agency communication and 

Commissioner's negligence al the Plaintil't-"s expense. The Appeals Council is required to inform 

the OITtce of Hearings and Appeals by fax of its decision if there is 3 subsequent claim pending 

at the reconsideration level. See HALLEX l-5-3-173 ("IF the AC remands the prior claim to an 

AU ... AND ... a subsequent claim is pending at the initial or reconsideration level ... THEN 

... the Appeals Assistant will FAX the OHA SUBSEQUENTCLAfM FLAG with a copy of the 

AC's decision or remand order to the [Field Office]. This will enable the FO to determine what 

issues, if any, remain to be resolved with respect to the subsequent claim.") (capitalizations in 

original). The AC must also notify the state agency to stop development on the subsequent claim 

if the Appeals Council remands the case. See also POMS DI 12045.027 § FI. 

The Commissioner's negligence did not stop there, In March and June, 2012, the 

Commissioner violated the Plaintiffs due process rights by misinforming the Plaintiff 3S to the 

issues to be considered at the hearing. In the Notice of Hearing, dated March 14, 2012, the ALJ 

informed the Plaintiff that he will only consider the first application at the hearing (Doc. No. 15-

I, p.3). However, at the hearing on June 6, 2012, in violation of the due process oflaw 

principles the ALJ informed the P!aintiffthut he will adjudicate both of the Plaintiff's 

3 http://www.ssa.gov/OP _Home/hatlex/l-05/l-5-3-17.html 

4 
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statement that the hearing will only concern the Plnincifrs lirst application coupled with the State 

agency's approval of the Plaintiffs second applkation misled the Plaintifl'into believing thul the 

ALJ will affinn the state Agency's decision to approve the second (2011) application based on 

the evidence in the record and only would hold the hearing with regards to the Plaintiff's first 

(2007) application. 

In short, the Commissioner's due process violation and repeated negligence prejudiced 

the Phlimiff. Tlle Commissioner's first denied the Plaintiff's first upplicntion without substantiul 

evidence. The Commissioner was then negligent due to issuing two, ne:.irly simultaneous and 

conflicting decisions at different administrath1e levels on the Plainliff's second application. 

Finnlly, this Court concluded that the Commissioner took away the Plaintiff's benefits without 

due process of law (Doc. No. 20, p. 5). Therefore, the Court should deny the Commissioner's 

motion to remand the present case for further proceedings. lnsteud. this Court should remand Lhe 

case with the instruction to re-award the Plaintiffs benefits on both applications. 

CONCLUSION 

For all of the foregoing reasons, the Plaintiff requests that this Court set the 

Commissioner's decision below aside and award and reinstate the Plaintiffs benefits. 

Respectfi.lliy submitted 1 

s/Carol Avard 
CAROL AVARD 
Attorney for Plaintiff 
FL Bar No. 0834221 
Post Office Box 101110 
Cape Coral, FL 33910 
Telephone: (239) 945-0808 
Facsimile: (239) 945-3332 
Emuil: cavard@avardlaw.com 
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applications (Doc. No. 14-l. pp. 24-25}. Notice and opportunity for hearing appropriate to the 

nature oflhe case are the hallmarks of the due process. See Mullane v. Central Hw-wver Bank & 

Trust Ca., 339 U.S. 306, 656-57 ( J 950). In addition, the regulations require the Commissioner lo 

notitY the claimant of lhe specific issues to be decided at the hearing at least 20 days before the 

hearing. 20 C.F.R. § 404.938(a)-(b). This court had agreed that the Commissioner violated the 

Plaintiff's due process rights by failing to do so (Doc. No. 20, p. 5). 

Plaintiffnol~s that the Appeals Council in the present case ordered the ALJ to consolidate 

upplications {Doc. No. 14-1, p. 17). However, there is a difTer~nct:: between consolidating claims 

{applicalions) and consolidating hearings. Regulations give the AL.I the discretion to consolidate 

the hearings if the ALJ deems il necessary. See 20 C.F.R. §§ 404.952(a), 4 I 6.1452(u)("A 

consolidated hearing may be held if ... (ii) One or more ol'the issues to bt: considered al the 

hearing you requested are the same issues Lhm me involved in another claim you have pending 

before us.") (emphasis added). In the present case, the Plaintiff never requested a hearing on the 

second application. Furthermore, the ALl is not required to hold u hearing in cases where the 

ALJ is issuing a favorable decision based on the evidence in the record. HALLEX l-2-1-65. 

Similarly, the Commissioner's policy states that "[b]oth claims will not be considered at the 

hearing level if the (ALJ] does not agree that there is u common issue or that the claim should be 

joined, or if the claimant objects to joining the claims." POMS Dl 12045.010. See also Gibson v. 

Comm·,. vfSoc. Sec., 07 Civ. 2845 (RMB)(KNF), 2008 U.S. Disr. LEXfS 57896 (S.D.N.Y. July 

15, 2008). 

In this case, while the Appeals Council ordered the ALJ to consolidate Plaintiff's two 

claims (Doc. No. 14-1, pp. 16-17); howev~r. the ALJ was still free to hold a hearing only on one 

of these applications as permitted by the authority described above. If anything, the ALJ's 
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Is Douglas D. Mohney 
DOUGLAS D. MOHNEY 
Attorney for Plain@· 
FL Bar No. 997500 
Avard Law Offices, PA 
PO Box 101110 
Cape Coral, FL 33910 
Telephone: (239) 945-0808 
Fax: 239-945-3332 
Email: dmohney@avardlaw.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 30, 2013, I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system, which will send a notice of electronic filing to 

the following: 

JOHN F. RUDY, Ill, Assistant US Attorney 
Unites States Attomey's Office 
400 N. Tampa Street, Suite 3200 
Tampa. FL 33602 

s/ Carol Avard 
Carol Avard, Esq 
Attorney for Plaintiff 
Post Office Box 101l10 
Cape Coral, FL 3391 O 
FL Bar No. 0834221 
(239) 945-0808 

Is Douglas D. Mohney 
DOUGLAS D. MOHNEY 
Attorney for Plaintiff 
FL Bar No. 997500 
Avard Law Oflices, PA 
PO Box 1011 JO 
Cape Coral, FL 339 IO 
Telephone: (239) 945-0808 
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Judge, Philip Lammens, issued a Report and Recommendation, recommending 

Defendant's Motion to Dismiss be denied. Doc. 20. On May 3, 2013, Defendant 

filed her Opposed Motion for Entry of Judgment With Remand (Motion to Remand), 

requesting reversal and remand of the present case under sentence four of 42 

U.S.C. § 405(g) and§ 1383(c)(3). Doc. 21. Defendant requested remand to allow 

the Appeals Council to take further action needed to develop the case and allow 

Plaintiff to receive proper notification of the issues. Doc. 21. On May 8, 2013, this 

Court entered an Order adopting the Report and Recommendation and denied 

Defendant's Motion to Dismiss. Doc. 22. On May 30, 2013, Plaintiff filed her 

Response. Doc. 25. Plaintiff specifically requests the Court remand the present 

case, with instructions to re-award benefits based upon her 2007 and 2011 

applications. Doc. 25. As discussed below, Plaintiffs Response should be denied. 

Memorandum of Law 

As an initial matter, the Defendant agrees to reinstate Plaintiffs May 2011, 

favorable determination finding her disabled as of November 9, 2010, based upon 

her January 2011, application, without foreclosing the Defendant's right to reopen. 

Doc. 14-1, pp. 19-20. See 20 C.F.R. §§ 404.987, 404.988, 416.1487, 416.1488. In 

support of her Motion to Remand, the Defendant relies upon and reasserts the 

arguments made in her Motion to Dismiss regarding Plaintiffs failure to show this 

Court has subject-matter jurisdiction, failure to exhaust her administrative remedies, 

failure to demonstrate the Court has jurisdiction under the Mandamus Act, or that 

2 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA L. DUNN ELS, 
Plaintiff, 

v. Civil Act No. 5:12-CV-484-18PRL 

CAROLYN W. COLVIN', 
Acting Commissioner 
of Social Security, 

Defendant. 

DEFENDANT'S REPLY TO PLAINTIFF'S RESPONSE TO 
DEFENDANTS MOTION TO REMAND 

COMES NOW, the defendant, Carolyn W. Colvin, the Acting Commissioner of 

Social Security (Defendant), by and through the undersigned Assistant United States 

Attorney, and responds as follows to Plaintiffs Response to Defendant's Motion to 

Remand and Request to Reinstate and Award Plaintiff Benefits (Response). Doc. 25. 

Introduction 

On August 31, 2012, Plaintiff filed a complaint in this Court alleging the 

Defendant terminated her disability insurance benefits (DIB) and Supplemental 

Security Income (SSI) without proper notice and in violation of her due process 

rights. Doc. 1, Campi. for Mandamus (Complaint). On January 10, 2013, Defendant 

filed her Motion to Dismiss Plaintiffs Complaint (Motion to Dismiss) for lack of 

subject matter jurisdiction. Doc. 14. On April 22, 2013, United States Magistrate 

1 
Carolyn W. Colvin became the Acting Commissioner of Social Security on February 14 2013. 

Pursua~t to Rule 25(d) of ~he Federal Rules of Civil Procedure, Acting Commissioner ca'rolyn 
W .. Colvin should b~ substituted for Commissioner Michael J. Astrue as the defendant in this 
suit.. No further action need be taken to continue this suit by reason of the \a st sentence of 
section 205(g) of the Social Security Act, 42 U.S.C. § 405(g). 
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she would be entitled to mandamus relief ii the court had such jurisdiction. Doc. 14. 

As previously discussed, Plaintiff applied for DIB in February 2007 alleging 

she became disabled on January 12, 2007. Doc. 14-1. On April 14, 2009, an 

administrative law judge (ALJ) issued an unfavorable hearing decision finding 

Plaintiff not disabled. Doc.14-1, pp. 5-13. The Appeals Council, however, granted 

Plaintiffs request for review on May 17, 2011, vacated the ALJ's decision, and 

remanded Plaintiffs DIB application to an ALJ for further proceedings. Doc. 14-1, 

pp. 14-18. The Appeals Council also ordered the ALJ to consolidate the case with 

Plaintiffs subsequent applications for DIB and SSI filed in January 2011, and issue a 

new decision on the associated claims. Doc. 14-1, p. 17. On May 19, 2011, the 

state agency issued a favorable determination finding Plaintiff disabled beginning 

November 9, 2010, based on her January 2011 applications. Doc. 14-1, pp. 19-20. 

Plaintiff appeared at a hearing on June 6, 2012, where the ALJ considered her 2007 

and 2011 applications, as ordered by the Appeals Council. Doc. 14-1, pp. 21-47. 

On July 30, 2012, the ALJ issued an unfavorable hearing decision finding Plaintiff 

not disabled, based upon her 2007 and 2011 applications. Doc. 14-1, pp. 21-47. 

On September 24, 2012, Plaintiff requested Appeals Council review of the ALJ's July 

2012 decision. 

Plaintiff cannot establish subject-matter jurisdiction under§ 405(g)2 because 

2 42 U.S.C. § 405(g) applies to SSI under42 U.S.C. § 1383(c)(3). 

3 
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she did not complete the administrative appeal process. Plaintiff contested the 

ALJ's 2012 decision that she was not entitled to DIB or SSI based on her 2007 or 

2011 applications. Doc. 1. However, Plaintiff requested review of this decision in 

September 2012, and the Appeals Council has not yet acted upon this request. 

Accordingly Plaintiff did has not received a "final decision ... made after a hearing" 

as required for judicial review under 42 U.S.C. § 405(g). Also, the Act and 

controlling case law bar judicial review of the Commissioner's determinations or 

decisions involving Social Security benefits absent exhaustion of administrative 

remedies even if the individual challenges the Commissioner's denial on evidentiary, 

rule-related, statutory, constitutional, or other legal grounds. See 42 U.S.C. 

§ 405(g), (h); Shalala v. Illinois Council on Long Term Care Inc., 529 U.S. 1, 10, 

120 S.Ct. 1084, 1091-92 (2000); ~ 422 U.S. at 762; Cochran v U.S. Health 

Care Fin. Admin , 291 F.3d 775, 779-80 (11th Cir. 2002). Because Congress 

authorized judicial review only of a "final decision," as defined by the Commissioner, 

and Plaintiff failed to exhaust her administrative appeal remedies as required to 

obtain a "final decision," remand of the present case is appropriate. See 42 U.S.C. 

§ 405(g). 

Contrary to Plaintiffs assertions, the Defendant did not act with negligence, 

obduracy, or bad faith and granting the Motion to Remand will not violate her due 

process rights. Doc. 25. Notably, the mere allegation of a substantive due process 

violation is not sufficient to raise a "colorable" constitutional claim to provide subject 

4 

Case 5:12-cv-00484-PRL Document 29 Filed 07/01/13 Page 6 of 9 PagelD 151 

Plaintiff failed to demonstrate that this Court has subject-matter jurisdiction, and any 

allegation of a violation of a constitutional right is without merit. As such, remand of 

the present case is appropriate. 

Moreover, Plaintiffs unfounded fears about possible future events do not give 

rise to a case or controversy. See Valley Forge Christian College v. Americans 

United for Separation of Church and State Inc., 454 U.S. 464, 473, 102 S.Ct. 752, 

759 (1982) ("The exercise of judicial power, which can so profoundly affect the lives, 

liberty and property of those to whom it extends, is therefore restricted to litigants 

who can show 'injury in fact' resulting from the action which they seek to have the 

court adjudicate."); Hardwick v. Bowers, 760 F.2d 1202, at 1204 (11th Cir. 1985), 

rev'd on other grounds, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986) ("A 

federal court may not hear a legal claim unless it arises from a genuine case or 

controversy. A case or controversy requires a plaintiff with a personal stake in the 

outcome sufficient to assure an adversarial presentation of the case. Hence, a 

plaintiff must demonstrate that he or she has suffered an actual or threatened injury 

caused by the challenged conduct of the defendant."). Here, the Defendant agreed 

to reinstate Plaintiffs May 2011 favorable determination finding her disabled as of 

November 9, 2010. Doc. 14-1, pp. 19-20. See 20 C.F.R. §§ 404.987, 404.988, 

416.1487, 416.1488. Therefore, no actual or threatened injury will result from the 

Defendant's Motion to Remand. As such, remand of the present case is 

appropriate. 

6 

Case 5:12-cv-00484-PRL Document 29 Filed 07/01/13 Page 5 of 9 PagelD 150 

matter jurisdiction. "[l]f the mere allegation of a denial of due process can suffice to 

establish subject-matter jurisdiction, then every decision of the ... [Commissioner] 

would be Uudicially] reviewable by the inclusion of the [magic] words" "arbitrary" or 

"capricious." Hoye v. Sullivan, 985 F.2d 990, 992 (9th Cir. 1992) (quoting Robertson 

v. Bowen, 803 F.2d 808, 810 (5th Cir. 1986). "Every disappointed claimant could 

raise such a due process claim, thereby undermining a statutory scheme designed 

to limit judicial review." .!:!lml, 985 F.2d at 992 (quoting Holloway v Schweiker, 724 

F.2d 1102, 1105 (4th Cir. 1984); see also Holland v. Heckler, 764 F.2d 1560, 1562 

(11th Cir. 1985) (holding plaintiffs allegation that she lacked counsel did not raise a 

constitutional claim). Where a constitutional claim "clearly appears to be immaterial 

and made solely for the purpose of obtaining jurisdiction or where such claim is 

wholly insubstantial or frivolous," the claim may be dismissed for lack of jurisdiction. 

Steel Co. v. Citizens fora Better Env't, 523 U.S. 83, 89, 118 S.Ct.1003, 1010 (1998) 

(quoting Bell v. Hood, 327 U.S. 678, 682-683, 66 S.Ct. 773, 776 (1946)). 

Citing the Defendant's alleged negligence, Plaintiff requests remand with 

instructions to re-award benefits based upon her 2007 and 2011 applications. Doc. 

25. However, the Defendant agreed to reinstate Plaintiffs May 2011 favorable 

determination finding her disabled as of November 9, 2010. Doc. 14-1, pp. 19-20. 

~ 20 C.F.R. §§ 404.987, 404.988, 416.1487, 416.1488. Therefore, the relief 

sought by Plaintiff is merely based on her speculative supposition that at some 

future point the Commissioner may not follow the Court's order. Accordingly, 

5 
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Plaintiff also failed to establish the requirements necessary to obtain relief 

under the Mandamus Act. See 28 U.S.C. § 1361. As discussed above, Plaintiff 

failed to exhaust her administrative remedies. The administrative process provides 

an adequate remedy to address Plaintiffs allegations. Plaintiff requested review of 

the ALJ's 2012 decision, and the Appeals Council has not yet acted upon her 

request. Plaintiff failed to provide any legitimate basis for abandoning the 

administrative process, failed to show that this Court has jurisdiction under the 

Mandamus Act, and she would not be entitled to relief under the Mandamus Act 

even if the Mandamus Act applied to DIB or SS! claims. As such, remand of the 

present case is appropriate. 

CONCLUSION 

For the reasons discussed above, the Defendant respectfully requests that this 

Court deny Plaintiffs Response and grant Defendant's Motion to Remand. 

Respectfully submitted, 

ROBERT E. O'NEILL 

7 
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United States Attorney 

By: s/John F. Rudy Ill 

JOHN F. RUDY, Ill 

Assistant United States Attorney 

Florida Bar No. 0136700 

400 N. Tampa Street, Suite 3200 

Tampa, FL 33602 

Telephone: (813) 274-6180 

Facsimile: (813) 27 4-6200 

E-Mail: John.Rudy@usdoj.gov 

Of Counsel for the Defendant: 

Mary Ann Sloan, Regional Chief Counsel 

Dennis R. Williams, Regional Deputy Chief Counsel 

Susan Story, Branch Chief 

Natalie K. Jemison, Assistant Regional Counsel 

Social Security Administration 

Office of the General Counsel, Region IV 

Atlanta Federal Center 

61 Forsyth Street, S.W., Suite 20T 45 

Atlanta, Georgia 30303-8920 

(404) 562-1573 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on July 1, 2013, I electronically filed the 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA L. DUNNELS, 
Plaintiff 

vs. 

CAROLYN W. COLVIN 1, 

Commissioner of Social Security, 
Defendnnl 

Case No. 5:12-CV-484-0RL-IOPRL 

-p 
PLAINTIFF'S REPL vfoEFENDANT'S REPLY TO PLAINTIFF'S RESPONSE TO 

DEFENDANT'S MOTION TO REMAND 

COMES NOW the Plaintill: and replies to the Defendant's Reply to Plaintiffs Response 

to Defendant's Motion to Remand. TI1e Plaintiffs replies as follows below. 

l. Plaintiff reiterates he•· request that this Court remands the case instructing the 
Commissioner to award Plaintiff benefits on both of her upplications. 

The Plaintiff reiterates her request to remand the present case for an immediate award of 

benefits on both February, 2007, and January, 20 l I, applications. Commissioner did not 

provide any direct response to the Plaintiffs argument that Commissioner acted with negligence, 

obduracy, nnd/or bad faith. Commissioner only conclusively stated that she did not act with 

negligence (Doc. No. 29, p. 4). 

1 
Carolyn W. Colvin became the Acting Commissioner of Social Security on February 14, 2013. 

Pursuant to Rule 25(d)(I) of the Federal Rules or Civil Procedure, Carolyn W. Colvin sl1ould 
therefore be substituted for Commissioner, Mic:hael J. Astrue, ns Defendant in this suit. For 
simplicily, Plaintiff will refer to the Acting Commissioner as the Commissioner. 
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foregoing with the Clerk of Court by using the CM/ECF system which will send a 

notice of electronic filing to the following: 

Carol Avard, Esq. 

s!John F. Rudv II/ 

JOHN F. RUDY, Ill 

Assistant United States Attorney 

9 
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The court may reverse a cnse outright when it finds that the claimant hus suffered an 

injustice. Walden v. Schweiker, 672 F.2d 835, 840 (I !th Cir. 1982). The Plaimiffseeks the relief 

requested based on the fact that the cuse has been already pending for over 6 years due to the 

Commissioner's mistakes as \Veil as negligence, obduracy, and/or bad faith. The Commissioner's 

determination was nlrt:ady renmnded by the Appeals Council once and the Commissioner now 

seeks to remand the case again to corrcc1 the constitutional violations and other mistakes by the 

Administrative Law Judge. As the Plaintiffmenlioncd in her Response (Doc. No. 25) io the 

Defendant's Motion to Remand (Doc No. 21), the Commi~sioncr is not entitled to be able to 

correct mlstakes ad ;nfinimm, especially given the amounl of negligence, obduracy, and/or bad 

faith that lranspired in the present case. See Donahue 1•. Halter, 166 F. Supp. 2d l 143 (E.D. 

Mich. 2001 ); Sandars v. Secretm:v ofHe11l1h & Human Services, 649 F. Supp. 71. 73 (N.D.Ala. 

1986); Thaete v. Sha/ala, 826 F. Supp. 1250, 1252 (D. Colo. 1983). 

11. In the alternative, if this Court chooses to remand the c~1se for further proceedings, the 
Plaintiff asks that this Court order Commissioner to leave her decision to reinstate 
Plaintiff's benefits based on the second application undisturbed on the remand and only 
consider the Plaintiff's entitlement to benefits prior to N°'•ember 9, 2010. 

In her Reply, the Commissioner states that she: ngro;:es to reinstute the favorable 

determination on the Plaintitrs January, 2011. application, finding her disabled as of November 

9, 2010, without foreclosing the Dcfcnd,1n1's right to reopen (Doc. No. 29. p. 2). 1l1e 

Commissioner offered to reinsw.le Plaintiff's benefits. Whik the Plaintiff agrees with and 

applauds the Commissioner's ofter to reinstate the Plaintiff's benefits, the Plaintiff asks that this 

Court order the Commissioner to leave this decision undisturbed on the remand. Stated 

differently, the Plaintiff asks thn.t this Com1 order the Commissioner only to consider the 

February, 2007, application on the remand and leave the favorable determination finding the 

Phiintiffdisabled as ofNovt:mber 9, 2010. undisturbed. 
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Federal district court has lhe power to enter upon the pleadings and transcript of the 

record, a judgment affirming, modifying, or reversing the decision of the Commissioner of 

Social Securily. 42 U.S.C. § 405(g). This rule gives this Court the authority to order the 

Commissioner to approve Plaintiff's benefits on the remand. without rehearing. See Ingram v. 

Comm 'r of SSA, 496 F.3d 1253, 1261 (I Ith Cir. 2007) ("The fourth sentence of§ 405(g) 

provides the tederal court power lo enter, upon the pleadings and transcript of the record, a 

judgment affim1ing, modifying, or reversing the decision of the Commissioner or Social 

Security, with or without remanding the cause for a rehctiring.''). 

In addition, the Court has previously emphasized its authority to require the 

Commissioner to follow its remand orders. See .Jones v. Astr11e, No. 8:06-CV-1l70-T-MAP, 

2008 U.S. Dist LEXIS 5715, *7 (M.D. Flo. Jan. 25, 2008)(remanding lhc case where "!he ALJ, 

despile the Court's specific instructions on remand~ failed to address the Plaintifl)s mental 

limitations or otherwise discount them in his decision."}; i\tfar1i11 v. As/rue, No. 07-0361-M, 2008 

U.S. Dist LEXIS 5129 (S.D. Alo. Jon. 24, 2008) ("the Appeals Council is DIRECTED to 

rem<1.nd this action to a different AU for further consideration.") (emphasis in original). 

The Commissioner now ofters to reinstate the Plaintiff's benefits, but still essentially 

wants to reserve her right to review this decision de novo on the remand. The Commissioner 

states that "the relief sought by Plaintiff is merely b~iscd on her speculative supposition that al 

some fiiture point the Commissioner may not follow the Court's order'~ (Doc. No. 29, p. 5). That 

is not the issue of the Plaintiffs concern. The Plaintiff's concern is that if the Court remands the 

case for further proceedings without any restrictions upon the Commissioner. the Plaintiff will, 

once again, necessarily have to go through the painful experience or knowing that her benefits 
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applications. ln the alternative, the Court should instruct the Commissioner to only consider the 

Plaintiff's entitlement to benefits prior to November 9, 2010, on the rem.and, and therefore. Jenve 

the approval of the Plaintiff January, 2011, application undisturbed. 

Respectfully submitted, 

s/Carol Avard 
CAROL AVARD 
Attorney for Plaintiff 
FL Bar No. 0834221 
Post Office Box 101110 
Cape Coral, FL 33910 
Telephone: (239) 945-0808 
Facsimile: (239) 945-3332 
Email: cavnrd@avardlaw.com 

is Douglas D. Mohney 
DOUGLAS D. MOHNEY 
Attorney for Plaintiff 
FL Bar No. 997500 
Avard Law Offices, PA 
PO Box 101110 
Cape Coral, FL 339 lO 
Telephone; (239) 945-0808 
Fox: 239-945-3332 
Email: dmohney@avardiaw.com 
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might be taken away from her on tht: remand. In addition, lhe Plaintiffs concern is not that it 

will happen <it "some future point," but that iL will huppen on the imminent remand. 

As the Plaintfffemphasized above nnd in her Response to the Commissioner's motion to 

remand (Doc Nos. 2 l, 25), the Plaintiffhnd suffered an injustice due to the long history of 

Commissioner's mistakes and violation of her constitutional rights, which gives the Plnintiff 

grounds to seek an outright approval of benefits from the district court. Walden, 672 F.2d at 840. 

If this Court has the power to instruct the Commissioner to approve her benefits on the remand 

without a rehearing, 42 U.S.C. § 405{g): Ingram, 496 F.Jd at 1261, it also hus the power to 

instruct the Commissioner not to disturb these same benefits on the remand, The Plaintiff 

therefore seeks the relief ret1ucsted based on the long hislory of mistakes and the constitutional 

violation by the Commissioner. 

Ill. Commissioner's subject-matter jurisdiction argument 

Commissioner rehashes her argument originally mised in lhe Motion to Dismiss thm the 

mere allegation of due process is insufficient to establish subject-matter jurisdiction (Doc. No. 

29, p. 5; Doc. No. 14, p. l 0-11 ). The Commissioner raises the same arguments and cites the 

same cases ns in the Motion to Dismiss (Doc. No. 14, p. 10-11; Doe. No. 29, p. 5). This issue 

has already been considered by this Court, which concluded that the Plaintiff's constitutionnl 

claim is valid and the Court h<ts subject-matter jurisdiction based on .Matl1ews '" Eldridge, 424 

U.S. 319, 328 ( 1976) (Doc. No 20, pp. 3-6). 

CONCLUSION 

For all of the foregoing reasons, the Plaintiff requests that this Court remand the. present 

case for an immediate award ofbenelits on both February, 2007, and Jrmuary, 201 l, 

4 
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CERTffICATE Of SERVICE 

I HEREBY CERTIFY that on July 22, 2013, I electronically filed 

the foregoing with the Clerk of Court by using the CM/ECF system, 

which will send a notice of electronic filing to the following: 

JOHN F. RUDY, III, ESQ, 
United States Attorney's Office 
400 N. Tampa Street, suite 3200 
Tampa, FL 33602 

s/Carol Avard 
Carol Avard 
P.O. Box 101110 
Cape Coral, FL 33910 
FL Bar No. 0834221 
(239) 945-0808 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA L. DUNNELLS, 
Plaintiff, 

v. Case No.: 5:12-CV-484-0C-10PRL 

CAROLYN W. COLVIN, 
Acting Commissioner 
of Social Security, 

Defendant. 

DEFENDANT'S REPLY TO PLAINTIFF'S SURREPLY TO 
DEFENDANT'S REPLY TO PLAINTIFF'S RESPONSE TO 

DEFENPANT'S MOTION TO REMAND . 

COMES NOW, the defendant, Carolyn W. Colvin, Acting Commissioner of Social 

Security (Defendant), by and through the undersigned Assistant United States Attorney, 

and responds as follows to Plaintiffs Surreply to Defendant's Reply to Plaintiffs 

Response to Defendant's Motion to Remand (Surreply). Doc. 32. 

Introduction 

On August 31, 2012, Plaintiff filed a complaint in this Court alleging the 

Defendant terminated her disability insurance benefits (DIB) and Supplemental 

Security Income (SSI) without proper notice and in violation of her due process 

rights. Doc. 1, Campi. for Mandamus (Complaint). On January 10, 2013, Defendant 

filed her Motion to Dismiss Plaintiffs Complaint (Motion to Dismiss) fonlack of 

subject matter jurisdiction. Doc. 14. On April 22, 2013, United States Magistrate 

Judge, Philip Lammens, issued a Report and Recommendation, recommending 
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upon her January 2011, application, without foreclosing the Defendant's right to 

reopen. Doc. 29. See 20 C.F.R. §§ 404.987, 404.988, 416.1487, 416.1488. In 

support of her Motion to Remand and in response to Plaintiffs latest filing, 

Defendant relies upon and reasserts the arguments made in her Motion to Dismiss 

and Reply regarding Plaintiffs failure to demonstrate that this Court has subject­

matter jurisdiction, failure to exhaust her administrative remedies, failure to 

demonstrate the Court has jurisdiction under the Mandamus Act, or that she would 

be entitled to mandamus relief if the court had such jurisdiction. Docs. 14, 21, 29. 

Defendant respectfully requests that this Court deny Plaintiffs Response and 

Surreply and grant Defendant's Motion to Remand. 

CONCLUSION 

For the reasons discussed above, the Defendant respectfully requests that 

this Court deny Plaintiffs Response and Surreply and grant Defendant's Motion to 

Remand. 
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Defendant's Motion to Dismiss be denied. Doc. 20. On May 3, 2013, Defendant 

filed her Opposed Motion for Entry of Judgment With Remand (Motion to Remand), 

requesting reversal and remand of the present case under sentence four of 42 

U.S.C. § 405(g) and 

§ 1383(c)(3). Doc. 21. Defendant requested remand to allow the Appeals Council 

to take further action needed to develop the case and allow Plaintiff to receive 

proper notification of the issues. Doc. 21. On May 8, 2013, this Court entered an 

Order adopting the Report and Recommendation and denied Defendant's Motion to 

Dismiss. Doc. 22. On May 30, 2013, Plaintiff filed her Response. Doc. 25. Plaintiff 

specifically requested the Court remand the present case, with instructions to re­

award benefits based upon her 2007 and 2011 applications. Doc. 25. On May 31, 

2013, this Court ordered Defendant to reply to Plaintiffs Response. Doc. 26. On 

July 1, 2013, Defendant filed her Reply to Plaintiffs Response. Doc. 29. On July 

11, 2013, Plaintiff requested leave from this Court to file a Surreply to Defendant's 

Reply. Doc. 30. On July 12, 2013, this Court granted Plaintiff leave to file her 

Surreply. Doc. 31. Defendant now requests leave of the Court to file her Reply to 

Plaintiffs Surreply. As discussed below, Plaintiffs Response and Surreply should be 

denied. 

Memorandum of Law 

As Defendant stated her Reply, Defendant agrees to reinstate Plaintiffs May 

2011, favorable determination finding her disabled as of November 9, 2010, based 

2 
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By: 

Of Counsel for the Defendant: 

Respectfully submitted, 

ROBERT E. O'NEILL 
United States Attorney 

s/John F. Rudy Ill 
JOHN F. RUDY, Ill 
Assistant United States Attorney 
Florida Bar No. 0136700 
400 N. Tampa Street, Suite 3200 
Tampa, FL 33602 
Telephone: (813) 274-6180 
Facsimile: (813) 274-6200 
E-Mail: John.Rudy@usdoi.gov 

Mary Ann Sloan, Regional Chief Counsel 
Dennis R. Williams, Regional Deputy Chief Counsel 
Susan Story, Branch Chief 
Natalie K. Jemison, Assistant Regional Counsel 
Social Security Administration 
Office of the General Counsel, Region IV 
Atlanta Federal Center 
61 Forsyth Street, S.W., Suite 20T45 
Atlanta, Georgia 30303-8920 
(404) 562-1573 
natalie.jemison@ssa.gov 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 19, 2013, I electronically filed the 

foregoing with the Clerk of Court by using the CM/ECF system which will send a 

notice of electronic filing to the following: 

Carol Avard, Esquire 

s/John F Rudv Ill 
JOHN F. RUDY, Ill 
Assistant United States Attorney 

5 
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8. The Defendant knew at the time it filed its Motion For Remund that it (Defendant) 
had already stopped Plaintiffs monthly benefits and Medicare Benefits as of June I, 
2013. 

SIGNED UN~S AND PENALTIES OF PERJURY, Tms'd,l,.J 
DAY OF /) .2013 

~ 
Douglas D. Mohney c:: 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA L DUNNELS, 
Plaintiff 

vs. 

MICHAEL J. ASTRUE, 
Commissioner of Social Security, 
Defendant 

Case No. 5:I2-CV-484-0RL-IOPRL 

AFFIDAVIT 

AHER BEING DULY SWORN AND DEPOSED. I SAY AS FOLLOWS: 

J. I am over the age of 18 and otherwise sui generis. I have personal knowledge of 
the following facts. 

2. My name is Douglas 0. Mohney and lam an attorney employed full time with 
Avard Law Offices, P.A .. 

3. Our office has represented DEBRA LYNN DUNNELLS in connection with her 
claim for Social Security Disability Benefits since approximately January I, 2011. 

4. On or about June 14. 2013, counsel for the Defendant contacted the undersigned 
by telephone to request our ~onsent to a 30 day extension of time to file a Reply to 
Plaintiffs Objections to Defendant's Motion to Remand. 

5. The undersigned advised that we could not consent due to the fact that the 
Defendant had stopped Plaintiffs benefits in direct violation of the Court's Order. 

6. Defendant further advised they would confer with the ·•agency" regarding this 
matter and would gel back to the undersigned. 

7, Defendant never contacted the undersigned but instead filed '"'DefendunCs Reply 
to Plaintiff's Response to Defendant's Motion to Remand" on July l. 2013 representing 
to the Court that Plaintiffs benefits were not in jeopardy. 

I .L­IP I 
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CERTIFICM'E OF SERVICE 

HEREB't CERTIFY that on September 23, 2013, I electronically 

filed the foregoing with the Clerk of Court by using the CM/ECF 

system, which will send a notice of elec-t:ronic filing to the 

following: 

JOHN f'. [{UDY 1 Ill, ESQ. 
United States Attorney 1 s Office 
400 N. Tampa Street, Suite 3200 
Tampa, FL 33602 

s/Douglas D. Moi-~ 
Douglas D. Mohney 
P.O. Box 101110 
Cape Coral, FL 33910 
FL Bar No. 0997500 
(239) 945-0808 
E-mail: dmohney@avardlaw com 

/\ 



Case ,5:12-cv-00484-PRL Document 49 Filed 11/06/13 Page 1 of 5 Page\D 201 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA LYNNE DUNNELLS, 

Plaintiff, 

v. Case No: 5:12-cv-484-0c-PRL 

COMMISSIONER OF SOCIAL 
SECURITY 

Defendant. 

This matter is before the Court on the Commissioner's Opposed Motion for Entry of 

Judgment with Remand. (Doc. 21). 

I. BACKGROUND 

A. Administrative Background 

On February 2, 2007, Plaintiff filed an application for a period of disability and disability 

insurance benefits (the "2007 application"). (Doc. 14-1, p. 2). On January 26, 2011, Plaintiff 

filed a second application for a period of disability and disability insurance benefits (Doc. 14-1 p. 

19), as well as an application for Supplemental Security Income (Doc. 14-1, pp. 19-20) 

(collectively the "2011 application"). 

On April 14, 2009, an Administrative Law Judge ("ALJ") issued an unfavorable decision 

as to Plaintiffs 2007 application. (Doc. 14-1, pp. 8-13). On May 17, 2011, the Appeals Council 

granted Plaintiffs request for review and remanded the matter to an ALJ directing that the claim 

files for the 2007 application and the 2011 application be associated and that a new decision on 

the associated claims be issued. (Doc. 14-l, pp. 15-17). Two days later- on May 19, 2011 -the 
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the undersigned issued a report recommending that the Commissioner's motion to dismiss be 

denied. (Doc. 20). Tue undersigned concluded that Section 405(g) confers jurisdiction despite 

Plaintiff's failure to exhaust her administrative remedies because she alleged a constitutional 

claim wholly collateral to the substantive claim of entitlement to benefits 

(i.e., procedural due process), and there is a showing of irreparable injury not recompensable 

through retroactive payments (i.e., obligation to reimburse overpayment of previously paid 

disability benefits and ineligibility for Medicare). (Doc. 20). On May 8, 2013, the District Judge 

adopted the Report and Recommendation. (Doc. 22). 

In the meantime, the Commissioner filed an opposed motion to remand this matter to the 

Commissioner "to allow the Appeals council to take further action needed to develop the case 

and to allow claimant to receive proper notification of the issues." (Doc. 21). Plaintiff agreed 

that the instant case should be remanded -- but that it should be remanded with instructions to re-

award benefits based upon her 2007 and 201 l applications. (Doc. 25). The parties subsequently 

filed reply briefs. (Docs. 29, 32, 16). Notably, at the time of the June 6, 2012 ALJ hearing, 

which was only properly noticed as to the denied 2007 application, Plaintiff had been awarded 

benefits under her 2011 application, which she did not expect to be re~considered at the ALJ 

hearing, as no notice was provided for such a review. Despite the lack of notice, the ALJ 

reconsidered the 2011 application and determined the Plaintiff was not disabled, thus denying 

her benefits under the 2011 application. 

On September 23, 2013, the undersigned conducted a hearing on this matter and directed 

the parties to file a status report regarding the status of Plaintiffs social security benefits and 

9-/!) 
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Commissioner made a decision on Plaintiffs 2011 application, finding that Plaintiff was 

disabled as of November 9, 2010, (Doc. 14-l, p. 19). 

On March 14, 2012, the Commissioner issued a Notice of Hearing advising Plaintiff that 

an administrative hearing would take place on June 6, 2012. (Doc. 15-1). The Notice of Hearing 

specifically advised that: "The hearing concerns your application of February 14, 2007, for a 

Period of Disability and Disability Insurance Benefits under sections 216(i) and 223(a) of the 

Social Security Act (the Act).'' The Notice of Hearing did not mention Plaintiff's 2011 

application. At the hearing, Plaintiff objected to the ALJ considering the 2011 application. The 

ALJ nonetheless reconsidered the Commissioner's decision on the 2011 application and on July 

30, 2012, issued an unfavorable decision, finding that Plaintiff was not disabled from January 12, 

2007 through the date of the ALJ's decision. (Doc. 14-1, pp. 25, 46). 

B. Tlte I11sta11t Action 

On August 31, 2012, without first seeking full administrative review of the ALJ's 

decision, Plaintiff filed this action. (Doc. 1). Plaintiff argued that the ALJ's decision to 

reconsider her 2011 application and overturn the Commissioner's prior determination that 

Plaintiff was disabled without notice violated her procedural due process rights. Plaintiff 

contends that if a proper Notice of Hearing had been given, she would have been able to properly 

prepare for the hearing or reconsider whether she wanted a hearing. On December 13, 2012, 

Plaintiff filed a request for review with the Appeals Council of the ALJ's unfavorable decision. 

(Doc. 15, p. 3 n.3; Doc. 15-2). 

~ 
In response to Plaintiffs Complaint here, the Commissioner filed a :qi.orion to dismiss 

arguing that this Court lacks subject matter jurisdiction to consider the allegations in Plaintiff's 

Complaint because Plaintiff failed to exhaust her administrative remedies. On April 22, 2013, 

-2-

Case.5:12-cv-00484-PRL Document 49 Filed 11/06/13 Page 4 of 5 Page\D 204 

whether they were able to resolve this matter. (Doc. 42).1 In response, the parties advised that 

Plaintiff's benefits have been suspended since June 1, 2013, that they were unable to resolve the 

issues, and requested that the Court talce further action. (Docs. 45, 46, 48). The parties further 

stated that on August 16, 2013, the Social Security Administration issued a statement to Plaintiff 

requesting payment of an overpayment (apparently, despite ultimately denying her 2011 

application at the un-noticed hearing, the SSA continued to issue payments to Plaintiff, 

presumably because her 2011 application was initially approved), but that the overpayment 

action was suspended pending resolution of the case on review. In addition, and importantly, 

they advised that on October 24, 2013, the Appeals Cooncil vacated the July 30, 2012 decision 

finding Plaintiff not disabled and remanded the case to the hearing office and directed the ALJ to 

offer Plaintiff a supplemental hearing, obtain additional evidence, and issue a new decision. 

In light of the parties' report, it appears now that the Plaintiff will receive a properly 

noticed hearing as to her applications. However, the SSA neglected to say what was being done 

about the critical fact that prior to the un-noticed hearing, Plaintiff had been awarded benefits 

under the 2011 application. To put the Plaintiff back to where she was before the ALJ Hearing, 

and especially since the decision finding her not disabled was vacated, Plaintiff should be 

receiving benefits under her initially approved 2011 application, unless and until the SSA 

properly fmds otherwise. 

II. DISCUSSION 

As discussed above, there is no dispute that the Commissioner terminated Plaintiff's 

disability benefits without providing proper notice. The Appeals Counsel has vacated the July 

30, 2012 decision and remanded the case to the hearing office for further proceedings. However, 

1 Following the hearing, the parties consented to the jurisdiction of the undersigned. (Docs. 41, 43). 

-4-
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the vacating of that decision does not fully correct the constitutional deprivation. The July 30, 

2012 decision effectively undid the Commissioner's May 19, 2011 finding that Plaintiff was 

disabled as of November 9, 2011; and as a result, Plaintiff's disability benefits were terminated 

on June 1, 2013, she became ineligible for Medicare, and an overpayment action was initiated 

against her by the Commissioner. 

Accordingly, the undersigned concludes that the Commissioner's Opposed Motion for 

Entry of Judgment with Remand should be GRANTED to the extent that: 

1. This case is REVERSED and REMANDED pursuant to sentence four of 42 U.S.C. 

§ 405(g)' 

2. The Commissioner's May 19, 2011 decision finding Plaintiff disabled as of 

November 9, 2010 SHALL BE REINSTATED immediately and Plaintiff shall be compensated 

for back benefits owed since June 1, 2013;2 

3. The Clerk shall enter judgment in favor of Plaintiff, close the file, and terminate all 

pending motions. 

DONE and ORDERED in Ocala, Florida on November 6, 2013. 

PHILIP R. LAMMENS 
United States Magistrate Judge 

Copies furnished to: 

Counsel of Record 
Unrepresented Parties 

2 The Court is not providing any further direction as to how the Commissioner should resolve Plaintiff's 
claims for benefits. 
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UNITED STATES DISTRICT COURT 
11-UDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

JOHN M. McDEYITT, 

Plaintiff, 

vs. CASE NUMBER: 

COMMISSIONER OF SOCIAL SECURITY, v:rs-c.v-\"les-ow \'t,l,:':2 S 

Defendant, 

COMPLAINT 

Plaintift: John M. McDevitt, by and through his undersigned counsel, files his complaint 

against lhc Defendant and states: 

I. This action arises under 42 U.S.C. Section405(g) and Section 1383(c)(3) to review a 

final decision of the Commissioner of Social Security denying Social Security Disability benefits 

and Supplemental Secuiity hicomc payments to Plaintiff. 

2. Plaintiff resides in Volusia, Florida. His residence is within the jurisdiction ofthc 

United States District Court for the Middle District of Florida. 

3. Jurisdiction over the Defondant is confe1Tcd on this Court by 42 U.S.C. Section 405(g) 

and Section 1383(c)(3), which provide for a private right of action in the United States District 

Court where the Plaintiff resides nJlcr final adverse adminislrativc action on the Plaintiffs 

applications for Social Security Disability benefits and Supplemental Security Income payments. 

Jurisdiction is also conferred by 28 U.S.C. Section 1361. 

4. Plaintiff filed the pre:sent claim under Social Security Account number XXX-XX·6207 

with the Social Security Administration for Social Security Disability benefits on Jm:mary 22, 2002, 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

OCALA DIVISION 

DEBRA LYNNE DUNNELLS, 

Plaintiff, 

v. Case No: 5:12-cv-484-0c-PRL 

COMMISSIONER OF SOCIAL 
SECURITY 

Defendant. 

JUDGMENT IN A CIVIL CASE 

Decision by Court. This action came before the Court and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED 

That the decision of the Commissioner is REVERSED pursuant to sentence four of 42 

U.S.C. § 405(g) and this case is REMANDED back to the Commissioner for further 

proceedings. 

SHERYLL. LOESCH, CLERK 

sf Jft. !J +t, Deputy Clerk 
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aUeging that he became disab1ed on December 1, 2001. 

5. Plaintiff was detennined to be disabled as of November 1, 2007 and has been receiving 

Supplemental Security Incom~ benefits. Pursuant to the Commissioner's Order, the period to be 

adjudicated for the disability insurance benefits claim was December I, 2001 through December 

31, 2003, the expiration of his date last insured; and for his Supplemental Security Income claimt 

January 8, 2002 through November 1, 2007, the day he was found to be disabled and became 

eligible for Supplemental Security Income payments. 

6. Plaintiff has exhausted all administrative remedies available to him. On October 22, 

2013 the Commissioner of the Social Security Administration, acting by and through the 

Administrative Law Judge, found that Plaintiff was not disabled prior to November 1, 2007. That 

decision became final sixty days later when the Appeals Council decided not to exercise its right to 

review. The Administrative Law Judge's decision confrnncd that Plaintiff had 121 days within 

which ta file an appeal in Federal District Court. 

7. The Commissioner's officers and employees have a duty to grant a claimant's request 

for an in person hearing at the Office of Disability Adjudication and Review nearest the claimant's 

residence. 

8. Plaintiff requested an in person hearing at the Office of Disability Adjudication and 

Review closest to his residence in Orlando, Florida because he is homeJess and does not own a car. 

9. There is public transportation from Vo1usia County ta Orlando but not to Jacksonville. 

10. The Commissioner's employees required Plaintiff to attend a video hearing. 

11. Pursuant to 42 U.S.C. Section 405(g), Section !383(c)(3) and 28 U.S.C. Section 1361, 

Plaintiff files this action to seekjudicial review of Defendant's decision and asks this Court ta 

reverse said decision or, in the alternative, to remand this case for an in person rehearing de navo at 
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the Office of Disability Adjudication and Review nearest her residence on the following grounds: 

(A) The proof of Plaintiff's disability adequately satisfies the requirements of law; 

(B) There is no substantial competent evidence in the record to support the legal 

conclusion that Plaintiff is not disabled within the meaning of relevant statutory and regulatory 

provisions; 

(C) The Commissioner's Administrative Law Judge did not fully and fairly 

develop the record, and failed ta: properly state the weight given to each item of evidence; 

(D) The decision of the Commissioner denying Social Security Disability benefits 

and Supplemental Security Income payments to Plaintiff was arbitrary, capricious, and an abuse of 

discretion; and 

(E) Tue decision of the Commissioner denying Social Security Disability benefits to 

Plaintiff was not in accordance with law. 

(F) The Commissioner's employees had a clear non-discretionary duty to schedule 

an in person hearing at the Office of Disability Adjudication and Review nearest Plaintiff's 

residence. 

WHEREFORE, Plaintiff prays: 

(A) That Commissioner of Social Security. Defendant herein, be required to answer 

this Complaint and to file a certified copy of the transcript of record, including the evidence on 

which the findings and decisions are based; 

(B) That this Court reverse and set aside the decision ofDefendant denying 

Plaintiffs claim for Social Security Disability benefits and Supplemental Security Income 

payments; 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

JOHN M. MCDEVITT 

Plaintiff, 

vs. Case No. 6:13-cv-1985-0rl-18KRS 

COMMISSIONER OF SOCIAL SECURITY 

Defendant. 

JOINT MOTION TO REMAND 

COMES NOW the undersigned counsel for the parties, and respectfully requests 

that this Court remand this case, and in support thereof would show: 

I. This action arises under 42 U.S.C. § 405(g), 42 U.S.C. § 1383(c)(3), and 

28 U.S.C. § 1361. (Doc.!). 

2. On December 27, 2013, Plaintiff filed a complaint in this case and on 

January 24. 2014, Plaintiff filed a Motion for Preliminary Injunction requesting a 

preliminary injunction in the form a writ of mandamus ordering the Commissioner of 

Social Security to reinstate his Supplemental Security Income Benefits retroactively back 

to the date these benefits were terminated, December 1, 2013. (Doc. 10). 

3. Pursuant to the Order dated January 24, 2014, the parties counsel for the 

parties have conferred and mutually agreed to a resolution of this case. 

,c 
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(C) Jn the alternative, that this Court remand the c;1sc for a rehearing de nova; and 

order the Commissioner to schedule an in person hen.ring at the Office of Disability Adjudictttion 

and Review nearest the Plaintiff's residence, 

(D) That this Court rest!rvejurisdiction to consider Plaintiffs attorney's-entitlement 

to charge a reasonable attorney's fee in any judgment ofrcversul and remand; and 

and proper. 

(E) That the Court award such additional and further relief as the Court deems jusl 

DATED this 27th day of December, 2013. 

Respectfully submitted, ,,v 
By: !_., 

Richard A. Culbertson, Esquire 
3200 Conine Drive 
Orlando, Florida 32803 
(407)894-0888 
(407)898-2737(F AX) 
E-mail: CulbertsonLaw@msn.com 
Florida Bar No: 0876577 
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4. The parties file this joint request that this case be remanded to the 

Commissioner pursuant to sentence four of 42 U.S.C. § 405(g) to allow the 

Commissioner to carry out the terms of the settlement which include: 

A. The Commissioner will reinstate her final decision finding Plaintiff 

disabled as ofNovember l, 2007; 

B. The Commissioner will reinstate Plaintiff's Supplemental Security Income 

Benefits back to the date they were tenninated, December 1, 2013; 

C. The Commissioner's Appeals Council will review the remaining issues 

raised in this appeal, and give Plaintiff the opportunity to present 

arguments on those issues. 

D. This case would be closed once remanded; 

E. The court would retain jurisdiction to determine attorney fees. 

WHEREFORE, the parties pray the Court enter an Order remanding this case to 

the Commissioner. 

Respectfolly Submitted, 

Isl RICHARD A. CULBERTSON 
Richard A. Culbertson 
Florida Bar No. 0876577 
3200 Corrine Drive 
Orlando, Florida 32803 
Telephone: ( 407) 894-0888 
Fax: (407) 898-2737 
Email: culbertsonlaw@msn.com 
Attorney for Plaintiff 

is/ JOHNF. RUDY Ill 
John F. Rudy, Ill 
Assistant United States Attorney 
400 N. Tampa Street, Suite 3200 
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Tampa, FL 33602 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on this 3rd day of February, 2014, I electronically filed the 
foregoing document with the Clerk of the United States District Court for the Middle 
District of Florida in the Orlando Division by using the CM/ECF system, which will send 
a Notice of Electronic Filing to: John F. Rudy TU. Assistant United States Attorney. 400 
North Tampa Street. Suite 3200. Tampa. Florida 33602. 

Isl RICHARD A. CULBERTSON 
RICHARD A. CULBERTSON 

Income disability benefits and Medicaid coverage pending a full resolution 

of his rights under the appeal filed pursuant to 42 U.S.C. § 405(g) and42 

U.S.C. § 1383(c)(3). 

I. Jurisdiction 

The district court has original jurisdiction over a mandamus action "to 

compel an officer or employee of the United States or any agency thereof to 

perform a duty owed to the plaintiff." 28 U.S.C. § 1361. "Mandamus is only 

appropriate when: (!)the plaintiff has a clear right to the relief requested; (2) 

the defendant has a clear duty to act; and (3) 'no other adequate remedy [is] 

available."' Cash v. Barnhart, 327 F.3d 1252, 1258 (!Ith Cir. 2003). Local 

Rules 4.05(b)(4) and 4.06(b)(l) require this memorandum to address: (i) the 

likelihood that the moving party will ultimately prevail on the merits of the 

claim; (ii) the irreparable nature of the threatened injury; (iii) the potential 

harm that might be caused to the opposing parties or others ifthe order is 

issued; and (iv) the public interest. This Court also has jurisdiction under 42 

U.S.C. § 405(g) and 42 U.S.C. § 1383(c)(3). 

II. Clear right to the relief requested. 

Due process requires that a disability benefits recipient be given 

notice and an opportunity to be heard before his entitlement to benefits may 

be terminated. Mathews v. Eldridge, 424 U.S. 319, 332-333, 348-349, 96 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

JOHN M. McDEVITT, 

Plaintiff, 

vs. CASE NUMBER: 6:13-cv-1985-0rl-KRS 

COMMISSIONER OF SOCIAL SECURITY, 

Defendant, 

MEMORANDUM IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION 

The Commissioner of Social Security acting through his 

Administrative Law Judge (ALJ) made a final decision on July 29, 2010 

that Plaintiff, John M. McDevitt is disabled and eligible to receive 

Supplemental Security Income disability benefits and Medicaid. Plaintiff 

has the right to notice and an opportunity to be heard before those benefits 

may be terminated. The Commissioner's own rules and regulations provide 

that the opportunity to be heard means an in person administrative hearing at 

the hearing office nearest the claimant's home. The Commissioner has 

terminated Plaintiff's Supplemental Security Income disability benefits and 

Medicaid effective December l, 2013 without providing him with adequate 

notice or an in person hearing. Plaintiff is asking this Court to Order the 

Commissioner of Social Security to reinstate his Supplemental Security 

S.Ct. 893, 901-902, 909-910, 47 L.Ed.2d 18 (1976). Where the rights of 

individuals are affected, it is incumbent upon agencies to follow their own 

procedures. This is so even where the internal procedures are possibly more 

rigorous than otherwise would be required. Service v. Dulles, 354 U.S. 363, 

388, 77 S.Ct. 1152, 1165, 1L.Ed.2d1403 (1957); Vitarelliv. Seaton, 359 

U.S. 535, 539-540, 79 S.Ct. 968, 972-973, 3 L.Ed.2d 1012 (1959); See also 

Rowe v. U.S. Attorney General,_ Fed.Appx. ___, 2013 WL 6052734 (C.A. 

11, 2013) (Copy attached as Appendix!). Agency deviation from its own 

regulations and procedures may justify judicial relief in a case otherwise 

properly before the court. Jean v. Nelson, 727 F.2d 957, 976 (11'' Cir. 

1984). 

A final decision was made by an ALJ on July 29, 2010 that Mr. 

McDevitt has been disabled since November !, 2007. He was awarded 

ongoing Supplemental Security Income disability benefits and Medicaid 

coverage based on that final administrative decision. Mr. McDevitt has not 

received any notice that his ongoing Supplemental Security Income 

disability benefits and Medicaid would be terminated. Mr. McDevitt has not 

had the opportunity to present his case on the issue of continued eligibility at 

an in person hearing held at the hearing office nearest his residence. 

Nevertheless, the Commissioner has terminated Mr. McDevitt's 



Supplemental Security Income disability benefits and Medicaid effective 

December 1, 2013. After he did not receive his December 2013 check, Mr. 

McDevitt contacted the Social Security office and was told his benefits were 

terminated based on an ALJ decision dated October 22, 2013 that Mr. 

McDevitt "is not disabled." Mr. McDevitt did not receive notice that the 

ALJ was going to address the issue of his ongoing eligibility. In fact the 

Appeals Council and the ALJ both told him the hearing was limited to the 

issue of whether he was disabled prior to November l, 2007 {Appendix 2, 

pages 2 and 3, and Appendix 3). 

Whenever a claimant has been found to be disabled, and the 

Commissioner intends to review the issue of ongoing disability, 20 C.F .R. 

416.989 provides in pertinent part: 

... we will notify you that we are reviewing your eligibility for 
payments, why we are reviewing your eligibility, that in medical 
reviews the medical improvement review standard will apply, that our 
review could result in the termination of your payments, and that you 
have the right to submit medical and other evidence for our 
consideration during the continuing disability review. In doing a 
medical review, we will develop a complete medical history of at least 
the preceding 12 months in any case in which a determination is made 
that you are no longer under a disability. If this review shows that we 
should stop your payments, we will notify you in writing and give you 
an opportunity to appeal. 

The Commissioner has sent no such notice before terminating Mr. 

McDevitt's ongoing Supplemental Security Income disability benefits. This 

hearing by video teleconferencing and you notify us as provided in 

paragraph (d) of this section that you object to appearing in that way, the 

administrative law judge will find your wish not to appear by video 

teleconferencing to be a good reason for changing the time or place of your 

scheduled hearing and we will reschedule your hearing for a time and place 

at which you may make your appearance before the administrative law judge 

in person." The Commissioner did not comply with 20 C.F.R. § 404.936(!) 

which lists "You live closer to another hearing site." as an example of good 

cause for changing the time and place of a hearing. The Commissioner did 

not comply with her own Hearing, Appeals, and Litigation Law Manual 1 

(Hallex) which provides in pertinent part: HALLEX I-2-3-10: "The 

objective is to hold a hearing as soon as possible after request for hearing 

(RH) is filed, at a site convenient to the claimant" (Appendix 9). 

HALLEX I-2-3-lO(A): "A claimant should not be required to travel a 

significant distance to the hearing office (HO) or another hearing site if a 

closer hearing site exists ... " HALLEX I-2-3-10(E)(2): "Examples ofother 

circumstances a claimant may give for requesting a change in the time or 

place of a scheduled hearing include, but are not limited to, the following: .. 

. (f) the claimant lives closer to another hearing site." HALLEX I-2-0-70: 

1 The HALLEX is binding on all Social Security ALJs. See Social Security Ruling 96~lp (Appendix 7) and 
directive from Chief Administrative Law Judge Debra Rke dated January 13, 2013 (Appendix 8). 
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Court has previously determined: "If the notice of hearing fails to inform the 

plaintiff of material factors which could lead to an adverse decision, then the 

notice is not adequate and the plaintiffs procedural due process rights are 

violated." Rice v. Apfel, 1999 WL 33S97094 (M.D. Fla.) (Appendix 4). See 

also Dunne/ls v. Commissioner of Social Sec., 2013 WL 1909S90 (M.D. 

Fla.) (Appendix SA) and 2013 WL 190960S (M.D. Fla.) (Appendix SB). and 

Christensen v. Apfel, 1999 WL 33S9SS19 (M.D. Fla.) (Appendix 6). 

In addition, 20 C.F.R. § 416.996 provides in pertinent part: 

If we determine that you are not eligible for disability or blindness 
benefits because the physical or mental impairment(s) on the basis of 
which such benefits were payable is found to have ceased, not to have 
existed, or to no longer be disabling, and you appeal that 
determination, you may choose to have your disability or blindness 
benefits, including special cash benefits or special SSI eligibility 
status under§§ 416.261 and 416.264, continued pending 
reconsideration and/or a hearing before an administrative law judge 
on the disability/blindness cessation determination. 

Mr. McDevitt has not had the opportunity to have his benefits continued 

pending "a hearing before an administrative law judge" on the issue of 

whether his disability ceased. In fact, the Commissioner's ALJ did not 

comply with her own rules and regulations when she denied Mr. McDevitt's 

request for an in person hearing at the hearing office nearest his home. 

The Commissioner did not comply with 20 C.F.R. § 404.936(e) which 

provides in pertinent part: "If you have been scheduled to appear for your 

"Examples of circumstances that could warrant a change to the place of 

hearing may include: ... The claimant lives closer to another hearing 

office." {Appendix 10). 

On January 10, 2013, the chief administrator in the Orlando hearing 

office, who is not an ALJ, refused to process the transfer of another case 

from Jacksonville after an ALJ determined the claimant had good cause to 

request a change of venue from Jacksonville to Orlando. The reason for the 

denial was: "We believe that if we take this case it will open the door for 

future requests of the same nature." (Appendix 11). No determination was 

made by the administrator as to whether or not the claimant had good cause 

to request a change of venue. The ALJ made no effort to enforce his good 

cause determination in that case and proceeded with the administrative 

hearing without the claimant being present. It appears, the Commissioner, 

through her chief ALJ's, then directed all ALJ's in the Jacksonville hearing 

office to disregard her own rules and regulations regarding good cause 

determinations. According to the ALJ in Mr. McDevitt's case and others, 

the ALJ's were told to deny all requests for a change of venue based on good 

cause and order all residents of Volusia County to travel to Jacksonville if 

they want an in person hearing. It is believed no change of venue has been 

authorized by any ALJ in the Jacksonville hearing office since January 10, 



2013. The issue raised in this case has already been raised by another 

claimant in United Stated District Court Middle District of Florida Case 

Number 6:13-cv-601-0rl-TBS. This Court remanded that case to the 

Commissioner with a recommendation that a hearing be scheduled in the 

Orlando hearing office. On remand, the Commissioner has disregarded the 

Court's recommendation and assigned the case to an ALJ in the Jacksonville 

hearing office. 

In Mr. McDevitt's case, the ALJ stated on the record at the 

administrative hearing that he was told that he did not have the authority to 

make a good cause determination and that he was bound by directions from 

the Commissioner or chief judge to require claimants residing in Volusia 

County who want an in person hearing to travel to Jacksonville - regardless 

of the hardship, impossibility of attending, or any other good cause. The 

Commissioner has already ordered her ALJ's to disregard any district court 

decision which may conflict with SSA's interpretation of the Social Security 

Act or regulations unless specifically ordered otherwise. Social Security 

Ruling 96-lp (Appendix 7 See also Appendix 8). Apparently, she has now 

ordered them to disregard the duly promulgated regulations and procedural 

rules set forth in the HALLEX. Under those rules and regulations, the ALJ 

has the discretion to determine the claimant has good cause for a change of 
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Fla.) Appendix SA) and 2013 WL 1909605 (M.D. Fla.) (Appendix 5B), and 

Christensen v. Apfel, 1999 WL 33595519 (M.D. Fla.) (Appendix 6). 

IV. Potential harm to the Commissioner of Social Security. 

The Commissioner of Social Security has already determined that Mr. 

McDevitt has been disabled since November l, 2007. The Commissioner 

already has staff in place to send the notices required by her regulations. An 

ALJ has already conducted an administrative hearing on the issue of whether 

Mr. McDevitt has been disabled and determined that he has. The Appeals 

Council has already affirmed that decision (Appendix 3). 

The Commissioner has a hearing office in Orlando that is fully staffed 

with sixteen administrative law judges and necessary support staff. 

Providing Mr. McDevitt with an in person hearing in the hearing office 

nearest his residence to determine his eligibility, as required by the 

Commissioner's own rules and regulations, will not add any cost to the 

government. In fact it will save money. The hearing office is required by 

the Commissioner's own rules to pay mileage to claimants, attorneys, and 

witnesses if they must travel more than seventy five miles to attend a 

hearing. Hallex I-2-0-70 (Appendix 10). Mr. McDevitt provided 

documentation to the ALJ that the Orlando Office of Disability Adjudication 

and Review is only 47.76 miles from his residence. Therefore, the 
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venue for an in person hearing. The ALJ' s failure to exercise that discretion 

based on unpromulgated verbal directions from someone in the bureaucracy 

is a violation of procedural due process. Accardi v. Shaughnessy, 347 U.S. 

260, 268, 74 S.Ct. 499, 98 L.Ed. 681 (1954). 

It is clear that the Commissioner violated Mr. McDevitt's right to due 

process, and she did not follow her own rules and regulations by terminating 

Mr. McDevitt's ongoing benefits without adequate notice and an opportunity 

for an in person hearing at the hearing office closest to his home. 

III. The irreparable nature of the threatened injury. 

The Commissioner has already found Mr. McDevitt to be disabled. As a 

result, he was receiving $710.00 per month in Supplemental Security 

Income disability benefits and Medicaid coverage. As a result of the 

violation of Mr. McDevitt's procedural due process rights, his disability 

benefits were cut off effective December l, 2013, and his Medicaid coverage 

has been, or soon will be, terminated. Mr. McDevitt is a homeless, fifty nine 

year old man with no income who cannot afford any medical care to treat his 

disabling conditions. This Court has previously determined: "The loss of 

medical care is an irreparable injury which no amount of benefits may 

repair." Rice v. Apfel, 1999 WL 33597094 (M.D. Fla.) (Appendix 4). See 

also Dzmnel/s v. Commissioner of Social Sec., 2013 WL 1909590 (M.D. 

government would not have to pay mileage if they complied with their own 

rules and regulations and allowed Mr. McDevitt to attend a hearing in 

Orlando. On the other hand, mileage would have to be paid if an in person 

hearing is scheduled in Jacksonville because the hearing office is 97.68 

miles from Mr. McDevitt's residence. This applies to all residents of 

Volusia County which is the only county in the Jacksonville ODAR 

geographic jurisdiction which is more than seventy five miles from the 

hearing office. Social Security confirmed that mileage in the amount of 

$40,048.82 had been paid from January 1, 2013 through July 24, 2013 

(Appendix 12). Mr. McDevitt is unable to travel from Volusia County to 

Jacksonville. Scheduling his hearing in Orlando would not cost the 

government any additional expense. In fact, the Commissioner would save 

more than $40,000.00 each year by complying with her own rules and 

regulations. 

V. Public interest. 

Congress passed the Supplemental Security Income and Medicaid 

programs to provide disability benefits and medical care to disabled people. 

The Commissioner has promulgated rules and regulations to protect people 

from wrongful termination of those b~n~fits and to provide in person 

hearings to claimants who request them. P~~cedural due process mandates 

11 



that the Commissioner follow his own rules and regulations. The public has 

an interest in the rule oflaw. That rule oflaw protects the public from 

arbitrary termination of duly authorized benefits without proper notice and 

an opportunity to be heard. The public has an interest in having the 

Commissioner of Social Security make some attempt to accommodate the 

needs of the homeless and disabled in the community. Making sick and 

homeless people travel hundreds of miles more than they need to have an in 

person hearing is not in the public interest. Especially since the public has to 

pay more than $40,000.00 for such an unnecessary inconvenience to the 

neediest in our community. 

It is respectfully suggested that Ordering the Commissioner to reinstate 

Mr. McDevitt's Supplemental Security Income until this Court has had the 

opportunity to review the appeal under 42 U.S.C. 405(g) is in the public 

interest. 

VI. Exhaustion of administrative remedies. 

Under the circumstances of this case, Mr. McDevitt was not required to 

exhaust all administrative remedies. See Dunne/ls v. Commissioner of Social 

Security, 2013 WL 1909590 (M.D. Fla.) (Appendix SA and SB). Even so, 

Mr. McDevitt has exhausted his administrative remedies. The action 

challenged was taken after a video administrative hearing. After ihe action 

12 

SUMMARY 

In summary, the Commissioner has wrongfully terminated Mr. 

McDevitt's Supplemental Security Income disability benefits and Medicaid 

coverage without providing him with advance notice and an in person 

administrative hearing as required by the Commissioner's own rules and 

regulations. As a result, Mr. McDevitt is suffering irreparable injury. Under 

the circumstances set forth above, it is respectfully suggested that this Court 

has jurisdiction to enter a preliminary injunction in the form of a writ of 

mandamus ordering the Commissioner to reinstate Mr. McDevitt's 

Supplemental Security Income disability benefits and Medicaid pending a 

full resolution of the issues before the Court. 

Respectfully submitted, 

s/Richard A. Culbertson 
RICHARD A. CULBERTSON 
3200 Corrine Drive 
Orlando, FL 32803 
(407) 894-0888 FAX: 407-898-2737 
Florida Bar Number: 0876577 
Email: CulbertsonLaw@msn.com 
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was taken, Mr. McDevitt's attorney sent a letter to the AU asking him to 

take corrective action (Appendix 13). After more than a month, a second 

follow up letter, and calls to his office, the ALJ has refused to revise his 

decision. Meanwhile, Mr. McDevitt has no income and no medical 

coverage, and he is unable to work because he is disabled. Mr. McDevitt 

presented a detailed letter to the Social Security office, and asked them to 

take corrective action (Appendix 14). He was told he would have to file an 

appeal of the ALJ's decision. Since this case was previously remanded from 

federal court, the Commissioner's Appeals Council had the right to review 

the ALJ's decision within sixty days. They did not do so. In addition, the 

Appeals Council is bound by Social Security Ruling 96-1 p ordering her 

ALJ's to disregard any district court decision which may conflict with SSA's 

interpretation of the Social Security Act or regulations unless specifically 

ordered otherwise (Appendix 7). Presumably, this would include all the due 

process court cases set forth above. 20 C.F.R. § 404.984(a) provides that the 

ALJ decision will become the final decision of the Commissioner which is 

appealable to the district court in any remand case whenever the Appeals 

Council does not assume jurisdiction within sixty days. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on this 23rd day of January, 2014, I electronically 
filed the foregoing with the Clerk of Court by using the CMIECF system. 
further certify that I hand delivered an accurate copy with all appendices to 
the Office of the U.S. Attorney at 400 West Washington Street, Suite 300, 
Orlando, FL 32801; emailed a copy with all appendices to John F. Rudy, Ill, 
Assistant United States Attorney, at john.rudy@usdoj.gov; and mailed a 
copy with all appendices certified return receipt to: 

Office of the Attorney General 
Department of Justice 
RoomB-103 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530-0001 

And 

Office of Regional Chief Counsel, Region 4 
Social Security Administration 
Atlanta Federal Center 
61 Forsyth Street, S.W., Suite 20T45 
Atlanta, GA 30303-8920 
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s/Richard A. Culbertson 
Richard A. Culbertson 
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 
ORLANDO DIVISION 

JOHN l\<L MCDEVITT, 

Plaintiff, 

v. Case No: 6:13-cv-1985-0rl-KRS 

COMMISSIONER OF SOCIAL 
SECURITY, 

Defendant. 

ORDER 
(And Direction to the Clerk of Court) 

This cause came on for consideration without oral argument on the following motions filed 

herein: 

Pursuant to the settlement reached by the parties, it is ORDERED as-follows: 

Craig v. Colvin, 2016 U.S. Dist. LEXIS 62274 Page 1 of3 
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Document: Craigy Colvin, 2016 U.S. Dist. LEXIS 62274 Actions'-' 

( 1of3 ! Resultslist) 

Craig v. Colvin, 2016 U.S. Dist. LEXIS 62274 

Copy Citation 

Urnted States District Court for the Middle District of Flrnid;;, Fort Myers Division 

May 11, 2016, Der;1ded; May 11, 2016, Filed 

Ca~e No: 2:16-cv-351·FtM-99CM 

Reporter 

2016 U.S. Dist. LEXIS 62274 * 

MARY CRAIG, Plaintiff, v. CAROLYN COLVIN, Acting Commissioner of Social Security, Defendant. 

Core Terms 

temporaryrestram1ngorder,subject-matter 

Counsel: [*1] For Mary Craig, Plaintiff: Carol Ann Avardv, Douglas D. Mohney .... , Mark V. Zakhvatayev ..... , 

Michael G. Sexton..,.., LEAD ATTORl~EYS, Avard Law Offices...-, PA, Cape Coral, FL 

Judges: JOHN E. STEELE...,.., SENIOR UNITED STATES DISTRICT JUDGE. 

Opinion 

OPINION AND ORDER 

This matter comes before the court on review of pla1nt1ffs Verified Complaint {Doc. #1) and Motion for 

Temporary Restraining Order (Doc. #3) filed on May 10, 2016. Plaintiff S!!!lks ta preclude Administrative Law 

Judge (ALJ) Larry J, Butler from hearing plaintiff's case scheduled for May 11, 2016, due to his bias, and to 

proten plaintiffs constitutional right to a full and fair hearing. (Doc. 'l'l, 1l L) For the reasons set forth below, 

the Verified Complaint 1s dismissed ior lack of subject-matter junsdlction, and the Motion for a temporary 

restrammgorderwillbedeniedas.moot. 

A complaint must set forth "a short and pla!n statement of the groundsforthecourt'sjurisdictlon". ~ 

~.TheCourt"shouldinquiremtowhetherlthassubjec:tmatterjurisdlctlonattheear11est 

possible stage in the proceedings. Indeed, itiswellsettledthata federa!court!sobligated toinquire!nto 
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1. The Commissioner will reinstate her final decision finding Plaintiff disabled as of 

November l, 2007; 

2. The Commissioner will reinstate Plaintiff's Supplemental Security Income Benefits back 

to the date they were terminated, December 1, 2013; 

3. The Appeals Council will review the remaining issues raised in this appeal and give 

Plaintiff the opportunity to present arguments on those issues; 

4. The case is REMANDED pursuant to sentence four of§ 405(g) for further proceedings 

consistent with the parties' undertaking; and, 

5. The Clerk of Court is directed to issue a Judgment consistent with this Order and, 

thereafter, to close the file. 

DONE and ORDERED in Orlando, Florida on February 4, 2014. 

Copies furnished to: 

Counsel of Record 
Unrepresented Parties 

Xarfa '.R.. Syau{(ff.na 
KARLA R. SPAULDING 

UNITED STATES MAGISTRATE JUDGE 

-2-

Craig v. Colvin, 2016 U.S. Dist. LEXIS 62274 Page 2 of3 

subject matter Jurisdiction sua sponte whenever it may be lacking.tt [*2] Univ. of S. Alabama v. Am. Tobacco 

Co. 168 F.3d 405 410 {11th Cir 19991 (collecting cases). If the Court determines 'at any time" that lt lacks 

subJect-matteriunsdictlon, the Court must dismiss the case. Fed. R. Civ. P. 12/hl/3). 

The Verified COmpl~int (Dec. t"l) pro•1ides that It Is an action for a temporary restraining order pursuant to 

Lacal Rule4.0S.Plamtiffassertsiuri5dlctionpursuantto2llU.S.C. § 1361 furmandamusrel!ef,and§...ln1,. 

because plalntiffassertsaviolationofdueprocess. Plaintlffalsoassertsjunsdiction pursuantto42 U.S.C. § 

~"because this case Involves a constitutional daim wholly collateral to the substantive daim of 

entitlement to disability benefits." (Doc. c;;.'1, 1l 2.) Plaintiff, through counsel, requested that AU Butler recuse 

himself from the case however he dedined to do so without a stated reasons or written explanation. (Doc. #1, 

U 5, 7, 8.) Plaint:Jff sought a recusal alleging bias, an lnabll!ty to follow Commissioner's rules and policies: 

based on public statements, Butler's pending lawsuit against the Commissmner, and the Commissioner's 

complaint against Butler. Plaintiff contacted the Hearing Office Chief AU, the Acting Regional Chief AU, and 

tlie Division of Quality Services about the request to withdraw but no relief was afforded with regard to the 

refusal to provide a stated [*3] reason for denying recusal. (IQ.,~ 8.) Plaintiff alleges that administrative 

remedies were exhausted and no other adequate remedy Is available. (IQ.., 'll g.) Plaintiff seeks Injunctive 

re!leftopreventButlerfrompresfdlngoverthehearingandpla!ntlffscase. 

"First, judicial review under the federaHiuestion statute, 28 U.S.C. § 1331 is preduded by 42 U.S.C. § 405 

(h).." Your Home Visiting Nurse servs. Inc. v. Shalala 525 U.S. 44g 456 11g S. Ct. 930. 142 l. Ed 2d g19 

U.2.2 .. 21. ~ 42 U.S.C. § 405Ch\ ("No action against the United States, the Commissioner of Social 

Security,oranyofficeroremployeethereofshallbebroughtunder.s;;ctmn1331or1346ofTitle28torecover 

onanyclaimarislngunderthissubchapter."). M1ddleD1strictofFlondalocal R1.11e4.05,whlchaddresses: 

motlonsfortemporaryrestrainlngorders,a\sodoesnotprovideabasisforsubject-matterjunsdfctlonbecause 

only Congress can create federal subject-matter juiisd1ct1on. Kontrlck v. Ryan 540 U.S 443 452 454 124 S. 

Ct.906 157l Ed._2d867f:Z004).~Fed.R Civ.P.82("Ttieseru!esdonotextendorfimltthe 

junsdlctionofthedistrictcourtsorthevenueofactlonsinthosecourts."). 

Plaintiff also appears to allegejunsdlctionand adaim directly under the DueProce;;sClauseofthe Fifth 

Amendment, and that no other means are available to vindicate her rights. As discussed below, plaintiff does 

haveotheravenuesandadueprocessc!almasabasisforJurisdictioncannotstandwhenCongresshas 

provided [*4] for relief, and no special factorscausehesitatlonlntheabsenceofaffirmativeactlonby 

Congress. Davis v Passman 442 U.S. 228 245 99 S. Ct. 2264 60 l. Ed. 2d 846 {19791; Butz v. Economou 

438 U.S. 478 503 98 S. ct. 2894 57 L Ed. Zd 895 119781; Bivens v. Six Unknown Named Agents of Fed. 

Bur:!;:u of Narcotics 403 U.S. 3BB 39fi Ql ~ ct. 1999. 29 L. Ed. 2d 619 (197..11; Bel! v. Hood 327 US. 678 

682 66 S Ct. 773 90 L. Ed. 939 r 19461. 

"The common-law writ of mandamus, as codified In 28 U.S.C. § 1361 is Intended to provide a remedy for a 

plaintiffonlylfhehasexhaustedallotheravenuesofrel!efandonlylfthedefendantoweshlmaclear 

nondlscretionary duty." Heckler v. Rineer 466 U.S. 602 616 104 S. Ct. 2013 80 l. Ed 2d 622 f1984l. To 

thee;.;tentthatplaintiffmaybeassertlnga proceduraldueprocessdalmasabaslsforjurisdictlon,sucha 

claim Is fnvolous on Its face. The admlnistr<Jtive review process provides procedures if an AU does not 

withdraw upon objection or a request for dlsqual!fication, and dearly state that "you may, after the hearing, 

present your objections to the Appeals Coundl as reasons why the hearing decision should be revised or a 

newhearingheldbeforeanotheradministrativelawjudge." 20C.F.R. S4Q4.940{emphasisadded). 

Additionally, a district court's review of the final decision of the Commissioner Cdfl include the failure to recuse 

an AU. E.g. Jarrett v. Comm'rofSoc. Sec. 422 F. Aoo'x 869 874 !11th Or. 20111. Stnce plaintiff as not 

exhaustedallotheravenuesofrelief,mandamusrellefisnotappropr1ate.Addltionally,nofinaldecislonhas 

been re11deredsoastoprovide a basts for judicial reviewunder42U.S.C 405fq). 

Accordingly, itlshereby[*S] 

ORDERED: 

L The Verified Complaint (Doc. #1) is dismissed Without prejudke for lack of subject-matter 

1unsd!ctlon. 

2. Plaintiff's Motion for Temporary Restra\nlng Order {Doc. :#2) is DENIED as moot. 

3. The Motion to Proceed In Forms Pauperis (Doc. #3) ls DENIED. 
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4. TheClerkshallclosethecase. 

DONE and ORDERED at Fort Myers, Ronda, this 11th day of May, 2016. 

/s/ John E. Steele-. 

SENIOR UNITED STATES DISTRICT JUDGE 

Pn~<OC"/ 
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3. The Commissioner of Social Security must comply with the 'clearly, 

plainly defined, nondiscretionary duties as set forth in the Social Security Regulations 20 

C.F.R. §§ 404.940, 416.1440 stating that "An administrative law judge shall not conduct 

a hearing if he or she is prejudiced or partial with respect to any party or has any interest 

in the matter pending· for decision." 

4. Plaintiff is a U.S. Citizen, a resident of Cape Coral, Florida, County of 

Lee, in the judicial district of this Court. 

5. On April 5, 2016, Plaintiff through his counsel requested Administrative 

Law Judge, Larry J. Butler to recuse himself from hearing the case (see Ex A, attached), 

with hearing currently scheduled for on May 11, 2016 at 2:45 p.m., on the grounds of 

bias and his inability to follow Commissioner's rules and policies as evidenced by his 

public statements, his involvement in a lawsuit against the Corrunissioner, and the 

Commissioner's Merits System Protection Board complaint against ALJ Butler. (See Ex. 

A, attached). 

6. If ALJ Butler is permitted to hear Plaintiffs case, Plaintiff will suffer an 

irreparable injury, including her constitutional right to a full and fair hearing because AU 

Butler is biased and/or there is a probability he is biased and unable to make an impartial 

decision. 

7. Without written explanation prior to the hearing of the specific reasons, 

ALJ Butler decided he would not disqualify himself and he would proceed to hearing (see 

Exhibits A-D). ALJ Butler's actions do not comply with 20 C.F.R. §404.940 and 

416.1440), as well as the policies and procedures that the defendant mandates with regard 

to requests for disqualification of an ALJ. That is, ALJ Butler failed to provide a formal 

MARY CRAIG, 
Plaintiff, 

vs. 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT Jl;fYERS DIVISION 

CAROLYN COL VIN, 
Acting Commissioner of 
Social Security, 

CASE NO: 

Defendant. 

PLAINTIFF'S VERIFIED COMPLAINT 

The above-named plaintiff makes the following representations to this court 

for the purpose of having the court issue a temporary restraining order: 

1. This is an action for a Temporary Restraining Order, pursuant to Local 

Rule 4.05 ordering the Commissioner of Social Security to preclude Administrative Law 

Judge ("ALJ") Larry Butler from hearing Plaintiffs Social Security Disability case, 

currently scheduled for May 11, 2016 at 2:45 p.m., due to ALJ Butler's bias, and to 

protect Plaintiffs constitutional right to full and fair hearing. 

2. The district court has jurisdiction pursuant to 28 U.S.C. § 1361 "to compel 

an officer or employee of the United States or any agency thereof to perform a duty owed 

to the plaintiff'. The court has jurisdiction based on 28 U.S.C. § 133l(a) because the 

Plaintiff files the present action to prevent violation of her constitutional right to a full 

and fair hearing. The court also has jurisdiction based on 42 U.S.C. § 405(g) because this 

case involves a constitutional claim wholly collateral to the substantive claim of 

entitlement to disability benefits. 

written response prior to the hearing and failed to explain the reasons for his failure to 

disqualify himself, as required pursuant to Hearings, Appeals, and Litigation Law 

Manual ("HALLEX") I-2-l-60C which mandates prior to the hearing that the ALJ to 

"set forth the reasons in writing", .. ALJ Butler's failure to set forth written reasons for 

not withdrawing violates the claimant's constitutional procedural due process rights, 

under the fifth amendment. The administrative case should not proceed without the ALJ 

setting forth in writing his reasons for not withdrawing. 

8. In addition to requesting withdrawal from ALJ Butler, Plaintiffs counsel 

has contacted the Hearing Office Chief ALJ Duane D. Young, Acting Regional Chief 

ALJ Sherry Thompson, and the Division of Quality Services (DQS), about this request to 

withdraw (Exhibits A-D). No relief has been forthcoming and the plaintiff's hearing is 

scheduled to take place on May 11, 2016. In addition, no relief is afforded as there is no 

appeal of a decision to refuse to give notice of written reasons for denying a recusal 

request. 

9. Plaintiff has exhausted all options and is left with no choice, but to present 

the current action against the Commissioner. Given the inaction on the part of the 

Commissioner, unless this Court will take action, Plaintiffs case will be heard by a 

biased judge. 

WHEREFORE, plaintiff prays for judgment against defendant as follows: 

1) That this Court issue a injunction against the Defendant and prevent ALJ from 

holding the Plaintiff's hearing on May 11, 2016, and to reassign this case to 

another ALJ. 

" I 



2) For costs of suit incurred herein and Equal Access to Justice Act attorney fees. 

3) For such other relief as the court deems just and proper. 

DATED this __ day of May, 2016. 

s/Douglas D. Mohney 
DOUGLAS D. MOHNEY 
Attorney for Plaintiff 
P.O. Box 1011!0, Cape Coral, FL 33910 
(239) 945-0808 
FL Bar No. 0997500 
dmohney@avardlaw.com 

s/ Carol Avard 
Carol Avard, Esq 
Attorney for Plaintiff 
Post Office Box 101110 
Cape Coral, FL 33910 
FL Bar No. 0834221 
(239) 945-0808 
Email: cavard@avardlaw.com 

/s Mark Zakhvatayev 
Mark Zakhvatayev, Esq 
Attorney for Plaintiff 
Post Office Box 1011 10 
Cape Coral, FL 33910 
FL Bar No. 0086609 
Telephone: (239) 945-0808 
Email: mvzesq@avardlaw.com 

/s Michael Sexton 
Michael Sexton, Esq 
Attorney for Plaintiff 
Post Office Box 101110 
Cape Coral, FL 33910 
FL Bar No. 83407 
Telephone: (239) 945-0808 
Email: msexton@avardlaw.com 
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under the due process clause oflhe Constitution. Robinson v. Comm 'r a/Soc. Sec )1, No. 07-

3455 (JAG), 2009 U.S. Dist. LEXIS 26332, at *21 (D.N.J. Mar. 30, 2009) (holding "due process 

requirement of impartial decision maker is applied more strictly in admiuistrativc proceeding 

than in court proceedings because of the absence of procedural safeguards normally available in 

judicial proceedings.)'). Ventura v. Shala/a, 55 F.3d 900, 902 (3d Cir. 1995) and it is "axiomatic 

that "[trial before 'an unbiased judge is essential to due process.'" (citing Hummel v. Heckler, 

736 F.2d 91, 93 (3rd Cir.l 984)(quoting Johnson v. Mississippi, 403 U.S. 2\2, 216 (\971)). 

The court has jurisdiction based on 42 U.S.C. § 405(g) because this case involves a 

constitutional claim wholly collateral to the Plaintiffs substantive claim for entitlement to 

disability benefits. MC1llhews v. Eldridge, 424 U.S. 319, 330-32 (\976); D111111e//s v. Comm 'r of 

Soc. Sec'y, No. 5:!2-CV-484, 2013 WL 5944183, at*l-3 (M.D. Fla. Nov. 6, 2013). 

A temporary restraining.order may be granted without notice only if: (1) ''it clearly 

appears from specific facts ... that immediate and irreparable injury, loss, or damage will result 

to the applicant before the adverse party ... can be heard in opposition,'' and (2) the applicant 

'"certifies to the court in writing the effo1ts, if any, which have been made to give the notice and 

the reasons supporting the claim that notice should not be required." Local Rule 4.05. 

Furthermore, this Memorandum is required to address: (i) the likelihood that the moving pmty 

will ultimately prevail on the merits of the claim; (ii) the irreparable nature of the threatened 

injury; (iii) the potential hmm that might be caused to the opposing parties or others if the order 

is issued; m1d (iv) the public interest. Local Rule 4.05; see also Parker v. State Bd. of Pardon.'i 

and Paroles, 275 F. 3d 1032, 1034-35 (1 lth Cir. 2001). 

A. Factual Background 

2 
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MARY CRAIG, 
Plaintiff, 

vs. 

CAROLYN COL VIN, 
Acting Commissioner of 
Social Security, 

Respondent. 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIV!SlON 

CASE NO: 

MOTION FOR TEMPORARY RESTRAINING ORDER 

The Plaintiff moves this Court for a Temporary Restr·aining OrQer, pursuant to lhe Local 

Rule 4.05 and Fed. R. Civ. P. 65(b), asking that the Court order the Commissioner of Social 

Security to preclude Administrative Law Judge eALJ"), Larry J. Butler from hearing the 

Plaintiffs Social Security Disability case, currently scheduled for May l l, 2016, at 2:45 p.m, on 

the grounds of ALJ Butler's bias, his inability to provide the Plaintiff with a full and fair hearing, 

and Commissioner's inability to afford the Plaintiff her due process right. In support of the 

present motion, the Plaintiff states the following: 

A. Jurisdiction and Applicable Principles 

The district court has jurisdiction pursuant to 28 U.S.C. § 1361 ''to compel an officer or 

employee of the United States or any agency thereof to perform a duty owed to the plaintiff'. 
~-----

The court hasjuiisdiction based on 28 U.S.C. § \33 l(a) because the Pfaintifffiles the 

present action to prevent violation of her constitutional right to a full and fair hearing. Under the 

more strict standards for ensuring due process compliance in Social' Security hearings, lhe 

claimant files this action to prevent violation of his constitutional right to a full and fair hearing 
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The Plaintiff is a claimant who filed an application for a period of disability and 

Disability Insurance Benefits before the Social Security Administration. The Plaintiff has an 

administrative hearing on the merits scheduled to take place on Wednesday, lvfay 11 1 2016, at 

2:45 p. m, before AU Butler. 

On April 5, 2016, the Plaintiff attorney's office submitted a written request that ALJ 

Butler recuse himself from hearing Plaintiff's case on the grounds of bias (Exhibit A}. On April 

13, 20 I 61 the Plaintiff attorney's office followed up on lhe request (Exhibit 8). On April 19, 

2016, the Plaintiff attorney's office bad a conversation with ''Tony" at ALJ Butler's office and 

then sent a fax to the ALJ to confirm to confinn the telephone conversation with "T any" that 

Judge Butler has decided that he will not recuse himself and the hearing will go as planned 

(Exhibit C). On April 22, 2016, Plaintiff attorney's office sent a letter to "Tony" confirming this 

telephone conversation (Exhibit D). Noteably, there were no reasons given for Butler's decision. 

Contrary to the Hearing otlice policies and procedures, requiring an ALJ to respond 

before the hearing, in writing with the reasons why a recusal or withdrawal hos not been issued, 

HALLEX I-2-l-60C, the Plaintiff obtained no written direct response from ALJ Butler prior to 

the hearing. On April l 9, 2016. Chief Administrative L'lW Judge at the Fort Myers hearing 

office, Duane D. Young. issued a general letter stating that "it is incumbent upon that AU to 

recuse himself or herself from a particular case if they feel they cannot adjudicate the case 

fairly." (Exhibit E). The law does not provide for any appeal of an ALJ's failure to provide 

written reasons for denying a recusal request prior to a hearing. In spite of plaintiff's written and 

oral requests to recuse and/or withdraw, to-date tho Plaintiff h1Js not received any written 

response to her request for the ALJ Butler to recuse himself. With the hearing only days away, 

Plaintiff is faced with no choice, but to bring the ptesent action to avoid unfair and biased 
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adjudication by ALJ Butler. ALJ Butler is aware that he must provide Notice of the reasons for 

denying recusal requests to the plaintiff prior to the hearing. 

A. Substantinl likelihood exists that the Plaintiff wiU prevail in her claim to preclude 
ALJ Butler from bearing her case because AL.J Butler has made extrajudicial comments to 
the Oversight Committee indicating personal bias against the parties which provide 
evidence in disabiHtv hearings and is convinced that Social Sccuritv disability 
administrative hearings sl1onld be adversarial proceedings with tuxpavers' representatives 
opnosing claimants who apply for disubilitv. 

Social Security Act and Administrative Procedure Act implicitly guarantee impartial 

decisions of benefit applicants' claims. Kendrick v. Sullivan~ 784 F. Supp. 94, 103 (S.D.N.Y. 

1992) (citing 42 U.S.C. §§ 405(b)(l), l383(c)(l); 5 U.S.C. §§ 4301(2)(0), 5372, 752l(a)). T!ial 

before 'an unbiased judge' is essential to due process." A1iles v. Chafer, 84 f..3d 1397, 1401 

(11th Cir. 1996); Jalmsan v. Mississippi, 403 U.S. 212, 216, 9l S. Ct. 1778, l780, 29 L. Ed. 2d 

423, 427 (1971). A claimant is enlitled to a hearing that is both full and fair. Clark v. Schweiker, 

652 F.2d 399, 404 (5th Cir. l98l). 

Furthermore, applicable regulations state that 1'[a]n administrative law judge shall not 

conduct a hearing if he or she is prejudiced or partial with respect to any party or has any interest 

in the matter pending for decision." 20 C.F.R. § 404.940, 416.1440. Sec also The Hearing, 

Appeals, Litigation, and Law ("HALLEX") 1 1-2-l-60. Moreover, the Supreme Court noted that 

"[n]ot only is a biased decisionmaker constitutionally unacceptable but 'our system of law has 

always endeavored to prevent even the probability of unfairness." Wi!hrow v. Larkin, 421 U.S. 

35, 47 (1975). Therefore, a finding of actual bias is not required for the Court to take action and 

the probability of bias maybe sufficient. See id. 

1 ''The Hearings, Appeals and Litigation Law(HALLEX) manual communicates Office of 
Disability Adjudication and Review (ODAR) guiding principles and procedures to ODAR 
adjudicators, i.e., administrative law judges (ALJ), attorney advisors, administrative appeals 
judges (AAJ), and appeals officers (AO), and ta their support staff." Sec HALLEX 1-1-0-3, 
m1ailable al http://ssa.gov/OP _H~me/ha\lcx/f-0 l/I-1-0-3.html 
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All of the 'stakeholders' identified above (claimants, attomeys, non-attorney 
representatives, Medicare and Medicaid providers, and others) have a stake 
in seeing a disability applicant paid. None of these 'stakeholders, will objecl 
if an individual capable of employment is en-oneously awarded disability 
benefits. 

(Exhibit E, p. 2). ALJ Butler also believes that medical providers receive tertiary from 

approved disability claims (Exhibit K, p. 2). 

ALJ Butler's statements with regards to the medical providers indicate that he would 

be unable to propedy follow the rules dealing with evaluating opinions of physicians who 

treated the Plaintiff or evaluated the Plaintiff at her request, Le. the treating physician rule, 

which requires the ALJ to give substantial or considerable weight to the favorable opinions 

of claimants' treating physicians unless the ALJ can clearly articulate a "good cause" to the 

contrary. Lewis<'. Callahan, 125 F.3d l436, l440 (11 Cir. 1997). ALJ Butler's belief that 

all medical providers are ·~stakeholders" interested in getting the claim paid suggest that he 

would be presumptive in addressing treating physicians' opinions. The ALJ may not assume 

that all physicians are bought and paid for. Tavarez v. Commissioner ofSodal Sec :v, _ 

Fed. Appx. __, 2016 WL 75424, at *5 (I Ith Cir. Jun. 7, 2016) ("the mere fact that a 

medical report is provided at the request of counsel or, more broadly, the purpose for which 

an opinion is provided, is not a legitimate basis for evaluating the reliability of the repmt"); 

Reddickv. Chater, 157 F.3d 715, 726 (9tl1 Cir. 1998) (ALJ's general comment showing 

skepticism of a treating physician's credibility because "it was the job of the treating 

physician to be compassionate and supportive of the patient. ... flies in the face of clear 

[Nintl1 Circuit] precedent."); Lester v. Chafer, 81 F.3d 821, 823 (9th Cir. l 996) (The ALJ 

i:may not assume that doctors routinely lie in order to help their patients collect disability 

benefits."). 
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Extrajudicial comments may properly be grounds for judicial disqualiiication. In 

United Slates v. Cooley, 1 F.3d 985 (10th Cir. 1993). the Court reversed a refosal to 

disqualify a judge where the defendants were protestants to abo11ion and a trial judge 

appeared on public television with a statement that ''these people are breaking the law''. In 

the part of the decision relevant to the present case, Court of Appeals stated: 

Two messages were conveyed by the judgc•·s appearance on national 
television in the midst of these events. One message consisted of the words 
actually spoken regarding the protesters' apparent plan to bar access to the 
clinics, and the judge's resolve to see his order prohibiting such actions 
enforced. The other was the judge's expressive conduct in deliberately making 
the choice to appear in such a forum at a sensitive time to deliver strong views 
on matters which were likely to be ongoing before him. Together, these 
messages unmistakenly conveyed an uncommon interest and degree of 
personal involvement in the subject matter. It was an unusual thing for a judge 
to do, and it unavoidably created lhe appearance that the judge had become an 
active participant in bringing law and order to bear on the protesters, rather 
than remaining as a detached' adjudicator. 

Id. at 995. 

In this case, ALJ Butler engaged in exlrajudicial comments publicly declaring at an 

House Committee heating his belief that doctors, hospitals, clinics, claimants, their attorneys, 

their non-attorney representatives, Medicare and Medicaid providers, and other parties are 

"stakeholders" interested in seeing the claim paid (Exhibit F, p. 14; Exhibit E, p. 2). Specifically, 

in his testimony before House Committee, unsanctioned by the Commissioner, ALJ Butler 

stated: 

[W]e nre talking about payment after two years on, Medlcare, or earlier thnn that on 
Medicaid with the SST, Supplemental Security [ncomc, prD!:,'Tam. Those monies go 
to doctors, they go to hospitnls, they go to ctinics, and all these third parties are 
interested in seeing that claim paid. 

ALJ Butler's testimony before House Committee, June 27, 2013 (Exhibit F, pp. l, 14). Similarly, in 

his written materials he submitted to the Committee, ALl Butler stated: 
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ALJ Butler even goes as far as stating that disability programs is a ';cash cow" for all 

these nstakeholders (Exhibit Ei p. 3). ALJ Butler's unfair Presumption that attorneys, 

clinics, doctors, hospitals, social workets, attorneys, all medical providers, phmmaceutical 

companies, etc., are stakeholders interested in having the claim paid deprives the Plaintiff 

and other claimants of a fair adjudication of their claims, especially in light of the fact that 

the burden to show disability is on the claimant. Ellison v. Barnhart, 355 F. 3d 1272, 1276 

(11th Cir. 2003) ("[C]laimant bears the burden of proving that he is disabled, and, 

consequently, he is responsible for producing evidence in support of his claim."). 

Furthermore, AU BUtter believes that the disability adjudication process needs to be 

adversarial and should include a representative who represents the interests of tax payers (Exhibit F, 

p. 14). He believes that having a taxpayer representative in the disability adjudication process will 

;•stop some of these paid out billidn dollar judges" from paying thousands of cases (Exhibit F, 

p.14). Such ALJ Butler statements suggest the significant risk that he would act as counsel 

representing tax payers at disability hearings rather than as a judge who makes a neutral, 

impartial decision. 

Such a ';advocate~judge-multiple-hat" role is very inappropriate for an ALJ 

adjudicating disability hearing. In Richardson v. Perales, 402 U.S. 389, 4l0 (1971), the 

Court commented on the type ofthe·approach proposed by ALJ Butler as follows: 

Neither are we persuaded by the advocate-judge-multiple-hat suggestion. It 
a.ssumes too much and would bring down too many procedures designed, and 
working well, for a governmental structure of great and growing complexity. 
The social security hearing examiner, furthennore, does not act as counsel. He 
acts as an examiner charged with developing the facts. The 44.2% reversal 
rate for all federal disability hearings in cases where the slate agency does not 
grant benefits, M. Rock, An Evaluation of the SSA Appeals Process, Report 
No. 7, U.S. Department of HEW, p. 9 (1970), attests to the fairness of the 
system and refutes the implication of impropriety. 
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Id. at 410. ALJ Butler's behavior and statements create too much of a risk that he would 

assume such an improper role at his admh1istrative hemings. ALJ Butler's position also 

suggests that he would not be able to fulfill his duties as an ALJ which requires the ALJ to 

develop arguments both for and against granting benefits. Sims v. Apfel, 530 U.S. 103, 110-

11 (2000) (stating that '"Social Security proceedings are inquisitorial rather than adversruial" 

and ALJ has the duty ''to investigate lhe facts and develop the arguments both for and 

against granting benefits."). 

In sum, ALJ Butler publically expressed his views against parties which produce 

evidence in disability hearings and has advocated a radical change against claimants in 

Social Security disability system before the House Committee. ALJ Butler's stateu1ents and 

behavior strongly suggest that he would not be capable to fulfill his impaiiial, inquisitorial 

duties and to adjudicate Plaintiffs c.asc in a fair manner. As such. there is substantial 

likelihood Plaintiff will eventually prevail on the merits to disqualify ALJ Butler from 

hearing her case. 

B. Substantial likelihood exists that the Plaintiff will prevail in her claim to preclude 
ALJ Butler from hearing her cnsc because of the large number of improprieties in 
ALJ Butler's conduct and personal views. 

Plaintiff also has a number of other concerns regarding ALJ Butler's ability to 

adjudicate cases properly. The sheer number of these concerns creates a considerable risk 

that the ALl would not be able to adjudicale Plaintiffs case properly. Cf Rosu v. Bowen, 

677 F. Supp. 782, 785 (D.N.J. 1988) (citing Hankerson v. Harris, 636 F.2d 893, 897 (2d 

Cir. 1980)) (''(e]vcn where no one error, standing alone, would suffice to set aside an 

administrator's determination, a large number of enors can have the combined effect of 

rendering a hearing unfair and inadequnte."). See also Robinson v. Comm 'r ofSac. Sec )i, 
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Fourth, ALJ Butler, openly refuses to follow HALLEX: alleging that he is not bound by 

it, even though he was "reminded10 by bis superiors to follow these policies and reminded by his 

superiors that these policies are binding (Exhibit G, pp. 4-5, 10; Exhibit H, pp. 11-13). 

filfili. ALI Butler refuses to follow the Agency's policy prohibiting use of Symptom 

Validity Tests (Exhibit G, p. 5; Exhibit H, pp. 19-21). Since assessing claimant's credibility is 

an important part of a disability claim, Foote v. Chafer, 67 F.3d 1553, 1561-62 (11th Cir. 1995), 

ALJ Butler cannot perform adjudicate disability cases. 

fil!tl!, ALJ Butler refuses to comply with the Agency job description, for the 

Administrative Law Judge because he refuses to follow policy instructions (Exhibit G, pp. 34-

40). The ALl who cannot comply witl1 his job description should not be perfmm the ALJ job. 

Seventh, ALJ Butler refuses to fullow Commissioner's Regulations because he believes 

the claimants who cannot communicate well in English are "advantaged" (rather than 

disadvantaged) by the Medical-Vocational Guidelines (a.k.a. "grid rules) localed in 20 C.F.R. 

Part.404, Subpt. P, Appx. 2 (Exhibit J, p. l), even though congress enacted those rules to 

compensation claimants for the additional erosion in the number of jobs that would be available 

to claimants who do not communicate well in English. 

Eighth, Hearing Office Chief Administrative Law Judge D' Alessio has previously taken 

cases away from ALJ Butler and Regional Chief Administrative Law Judge Ollie Gannon 

reprimanded him due to his failure to follow agency's mies and procedures, describing ALJ 

Butle1·'s objections to these actions as ~<inappropriate" (Exhibit G, p. 7; Exhibit H, pp. 42, 45). 

The ALJ who disagrees with, but also refuses to follow the Commissioner's policies and rules, 

should not be hearing the Plaintiffs case or anyone else's cases. 

·\ 
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No. 07-3455 (JAG), 2009 U.S. Dist. LEXIS 26332, at *21 (D.N.J. Mar. 30, 2009). These 

additional concerns are listed below. 

First, Commissioner currently has an ongoing proceeding against ALJ Butler 

alleging that ALI Butler's behavior undennined public confidence in the administrative 

judiciary process which serves as a good cause for a 60-day suspension (MSPB, p. 14). 

Commissioner's specific allegations are that: (1) ALJ Butler refused to use interpreters 

during the course of disability hearings; (2) failed to comply with a case processing 

directive and move certain cases along the process within specified time frame; and (3) 

engaged in conduct unbecoming when he objected to the Agency reassigning certain cases 

that were assigned to him (Exhibit L, pp.14-18). 

Second, this court has already remanded cases based on appearance of bias on the 

part of ALJ Butler. See AlcEnteer v. Comm 'r. of Soc. Sec'y, Case No. 2:15-cv-288-FtM 

(M.D. Fla Dec. 14, 2015); Hill v_ Comm ·r. of Sac. Sec., Case No. Case 2:14-cv-00708 

(M.D. Fla. Mar. 31, 2016); 1HcCann v. Comm 'r. qf Sac. Sec., Case No. 2: l 4-cv-00265(M.D. 

Fla. Mar. 31, 2016). ALJ's actions in a "systematically biased manner in deciding cases" as 

evidenced by '"numerous sharply worded criticisms coming from tederaljudges and 

magistrate judges contained in the decisions" may serve as grounds for finding bias. See 

Kendriek, 784 F. Supp. at 102-03 (S.D.N.Y. 1992). 

Third, ALJ Butler filed a complaint against Social Security Administration and its agents 

alleging that he has not only incurred "disciplinary measures" againsl him for refusing to follow 

the Commissioner's rules and policies, including HALLEX (Exhibit G, pp. 4, 10). Because AL~ 

Butler refoses to follow the Commissioners rules and policies in adjudicating cases, he may not 

serve as an Adm.inistrative Law Judge. 
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Ninth, ALJ Butler believes the Agency retaliated against him for not following the 

Agency's polfcies (Exhibit G,. p. 3). He believes this is a violation of his First Amendment rights 

(Exhibit G7 p. 3). This statement suggests that ALJ Butler will continue to refuse to follow the 

Conunissionert-s policy. 

Tenth, ALJ Butler refuses to follow his job description stating that it restricted him by 

creating excessively broad description of his job and was intended by the agency to chill, curtail, 

and infringe upon the ALJ's First Amendment Rights (Exhibit G, p. 12). These allegations 

coupled: with the ALJ's refusal to follow the Agency's rules and policies suggests that the ALJ 

will continue not to followthem. If the ALJ disagrees with the Agency's rules and policies on 

th~ grounds that they violate his Constitutional Rights, he should recuse and/or disqualify 

himself from hearing all of the cases because he opposes the Commissioner at the claimants' 

expense. 

Eleventh, ALJ Butlei- expects that the Agency will continue disciplining him (Exhibit G, 

p. 10, ~ 16). This suggests that ALJ Butler will continue not following the Agency procedures at 

the expense of the Plaintiff and other claimants. 

Twelfth, ALJ Butler disagreed with the District Court's Order adopting the Agency-·s 

decision to settle the "general bias" class action suit, Padro v. As/rue, No. 11-1788 (E.D.N.Y.), 

which involved five New York ALJs who were found to be "generally biased" and ordered to 

rehear over 4,000 cases (Exhibit G, p. 9). 

Thirteenth. ALJ Butler refused to follow Chief ALJ Bice's Emergency Messages 

requiring ALJ to follow the Agency's policies (Exhibit G, p. 17). 

Fourteenth~ ALJ Butler believes Agency's policies violate Administrative Procedure 

Act, and therefore, refuses to follow them (Exhibit G, p. 16). 

11 
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ALJ Butler may not properly hold a hearing without addressing these concerns. ALJ 

Butler refused to address lhe Plaintiff's concerns and stated that the Piainti:ff1,vould have to file 

the present action in order to address these concerns (Exhibit J, p. 1 ). Given these concerns and 

circumstances, the Plaintiff bas substantial ·likelihood to prevail on the merits of the matter. 

D. Notice 

Plaintiff submitted her original request to ALJ Butler to recuse himself on April 5, 2016 

(Exhibit A). To~date, ALJ Butler has failed to provide a response. Plaintiff followed up with 

ALJ Butler's office and was verbally infonned that ALJ Butler will not recuse himseU" (Exhibits 

B, C, D). Again, no reasons were given. 

Plaintiff notes that the proper procedure for ALJ Butler to follow is that prior to the 

hearing, he must "advise the claimant in writing, seflingforlh the reasansjiw the decision; 

HALLEXI-2-l-60C2 (emphasis added). See also Bacca v. Apfel, Doc. No. C-98-3471 BZ, 1999 

U.S. Dist. LEXIS 11847, at* 10 (N.D. Ca. Jul. 16, 1999)(citing HALLEX 1-2-1-60). The ALJ is 

required to follow HALLEX when it affects a claimant's rights. Hall v. Schweiker, 660 F.2d 116, 

119 (5tl1 Cir. Unit A 1981) (citing Morton v. Ruiz, 415 U.S. 199 (1974) ("As a general rule, 

where the rights of individuals are affected, an agency must follow it.s own procedure, even 

where U1e internal procedures are more rigorous than otherwise would be required."); Cohan v. 

C0111111 'r oJSoc. Sec'y, No. 6:10-CV-719, 2011 WL 3319608, at *5 (M.D. Fla. July 29, 201 l). fn 

this case, ALJ Butler fuiled to provide a written response prior to the hearing and failed to 

provide the reasons why he should not recuse and/or disqualify himself in violation of 1-IALLEX. 

The ALPs failure to provide a written response prior to the hearing to the Plaintiffs request 

2 http://www.ssa.gov/OP _Home/hallex/1-02/1-2-1-60.html 
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The Potential Harm to the Opposing Parties and Others and Public Interest 

The harm to the Commissioner is minimal as the Commissioner can reassign the case to a 

different judge or reschedule the hem·ing-something that the Commissioner does routinely. Any 

nuisance to the Commissioner is a significantly outweighed by public interest as ALJ who is 

biased and is unable to properly perform Ws judicial duties should not be permitted to adjudicate 

the Plaintiff's case or the case of any other claimant. 

G. Security 

While a temporary restraining order will not be issued without security by the applicant 

under Fed. R. of Civ. P. 65(c), the claimant requests that security be waived. The Court "has 

wide discretion in the matter of requiring security and if there is an absence of proof showing a 

likelihood of harm, certainly no bond is necessary." Brown v. Callahan, 979 F. Supp. 1357, 

1363 (D. Kan. l 994) (citing Continental Oil Co. v. Frontier Refining Co., 338 F.2d 780, 782 

(10th Cir. l 964). 

Here, as noted above, the Commissioner will suffer minimal damage at best as the 

Conunissioner can simply reassign the case to a different judge or reschedule the hearing-

something that the Agency does routinely. 

WHEREFORE, for all of the foregoing reasons, the Plainti£frequests that this Court issue 

a Temporary Restraining Order against ALJ Butler to preclude him from hearing the case for at 

least for the following 14 days, unless the matter is resolved beforehand. 

Re>'Pectfully Submitted, 

y ",\ 
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outlining reasons for his refusal to recuse and/or disqualil'y himself violates Plaintiffs rights ton 

full and fair hearing. 

There is no appeal of an ALJ's decision not to provide reasons prior to a hearing ton 

request to recuse. While the Plaintiff received a genernl letter from the Chief Administmtive 

Law Judge in Fort Myers, Duane Young, tbat the Plaintiff can then seek relief after the decision 

on the merits oftbe case, to collateral due process issues of allegations of bias from Appeals 

Council (Exhibit!), by then, of course, in case of a denial by ALJ Butler, the damage would have 

been already done and the disabled Plaintiff would have to go through a lengthy3 appeal process. 

Given these circumstances and the fuel that the Plaintiff's hearing is scheduled for 

Monday, March 10, 2014, at 2:45 p.m., the Plaintiff provided sufficient notice to the 

Commissioner of the present action. 

E. Irreparable injury to the Plaintiff 

Ineparable injury is distinguished from a mere injw-y, which can be adequately 

compensated tlu:ough the award of money. United States v. Jefj'i!rson County, 720 F.2d 15 l 11 

1520 (l ltl1 Cir. 1983). The Plaintiff will suffer an irreparable injury because the Plaintiff has a 

hearing scheduled for Wednesday, May l l, 2016, at 2:45 p.rn. with ALJ Butler who will not 

fairly adjudicate the Plaintiffs claim. The Plaintiffs claim runs n significant risk of being 

denied by the present ALJ who is biased, which means the Plaintiff will not have access to 

benefits and health insurance he needs for treatment of his disabling condition. Furthennore, as 

mentioned above, without the relief the Plaintiff requests, ALJ Butler will hear the case and issue 

a biased decision. 

3 According to the most current slatistics avai1able, avernge·processing time for the Appeals 
Council for U1e fiscal year 2014 was 374 days. 
htlps://www.ssa.gov/appeals/appcals_process.html#&a0=6, last visited May 4, 2016. 
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s/ 
DOUGLAS D. MOHNEY 
Attorney for Plaintiff 
P.O. Box 101110, Cape Coral, FL 339l0 
(239) 945-0808 
FL Bar No. 0997500 
Email: dmohney@avardlaw.com 

s/ Carol Avard 
Carol Avard, Esq 
Attorney for Plaintiff 
Post Office Box 101110 
Cape Coral, FL 33910 
FL Bar No. 0834221 
(239) 945-0808 
Email: cavard@avardlaw.com 

/s Mark Zakhvatavev 
Mark Zakhvatayev, Esq 
Attorney for Plaintiff 
Post Office Box 101110 
Cape Coral, FL 33910 
FL Bar No. 0086609 
Telephone: (239) 945-0808 
Email: mvzesq@avardlaw.com 

/s Michael Sexton 
Michael Sexton, Esq 
Attorney for Plaintiff 
Post Office Box 101110 
Cape Coral, FL 33910 
FL Bar No. 83407 
Telephone: (239) 945-0808 
Email: msexton@avardlaw.com 


